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STRAFFORDCOUNTY S SUPERIORCOURT

Bill Duncan et al.
v,
The State of New Hampshire et al.
g

- Network for Edu.cationa! Opportunity et al.

* Docket No.: 219-2013-CV-00011

'ORDER
.' L : Entroductton
The plalntlffs etght mdtwdual New Hampshlre re5|dents/ta>tpayers and one New :
.Hamp_smre pu_smess, pursoe this _act_ton oha_n_engmg tne constltutuonanty of . RSA 77-~—u
(:S.upp. 201é) knov\rn as the Education .Tai( .Credlt program _( the program .). The
-plalntlffs seek a declaratlon that the program woiates certam stnctures of the New.-

Hampsh|re Constltutton also mjunctlve relief to prohibit the program S |mplementat|on

and attomeys fees and expenses

The mtervenor—defendants who }Oil’l the State in defendtng the program oonsast o

3 ~of the Network for Educatlonal Opportuntty ( NEO) a non- prOfl'I en‘uty involved wsth the o
: _program along W|th three mdz\ndual New Hampshlre cmzens who W|sh therr chlldren to'
. receave soholarsh|p funds under the program The Court also granted amrous status to

cer_taln other pers_ons and entltle_s, and hav_e recelv_ed from_ them memoranda and



materials. The Court held a hearing on April 26, 2013, during which it received

evidence and heard argument.’

Il Background

A The Program

Thé program was enacted by the Legislature on June 27, 2012, overriding a veto
by the Governor. The program “establishes an education tax credit against the
business profits tax and/or the business enterprise tax for b.usiness organi_zations and .
bu_sin_ess enter#rises that c_ontribUte to sch_o_lars_hiﬁ organizations which awar_d
scholarships to be used by stud_énts td defray e_ducati_onai expenses.”. Laws 2012, 287
title page, SB 37.2-FN-LO_CAL, ‘Amended A_nalys_is").. The progré_m’s_first_program year
began on January 1, 2013. Laws 2_012_, 2875 | o

'Thé b.rogfar.n fequires _the New Ham_pshiré Department_ of .'R_evenue
Administration _.'to regulate and ov_eréeé_ certain IOfg.anizations (“scholarship |
organizations”), which are approved “charitable organization{s] incbrporated o_r_qua_liﬁed
to do business in this State” that “[.p]rovide schoia:rships from eligible contri_bution.s to
el.igible.stu.dents tb defray educational expenéés.” .RSA 77——.(3:1, XVII;. RSA 77—G:5, l;
RSA 77_—G:6. Businesse_s operating or ca}rying out pertihent activities in Ngw
Hampshire may donate to _schoia.rship. o.rg.anizaﬁon.s and in return thoée .bus_inessegs

may claim a cred:it équéﬂ to 85 pe'rc.;er.lf of the contfibﬁtion aga_ihét the.

business profits tax due pursuant to RSA 77-A, or against the business

enterprise tax due pursuant to RSA 77-E, or apportioned against both

provided the total credit granted against both shall not exceed the

maximum education credit allowed. Credits provided under this chapter
shall not be deemed taxes paid for the purposes of RSA 77-A:5, X.

' The Court has considered all the submitted evidence.



RSA 77-G:3. The total amount of tax crédits awarded is _capped at_sak,_zr_oo!ooo.'oo fo.r_
' .'__t:he tirst progr.am year an.d at $5 100, OOO 00 the .s'econd 'year wEth SUbsequent increa.s'es
aliowed pursuant to some condrtrons and Iimrtatlons RSA 77—G 4 The tax credlts tor__
an mdrvrdual busmess or buslness enterprrse are hmated to 10 percent of the total
allowablie tax cred;ts d. -

The schoiarshrp organizatlons may onIy award scholarshrps to eiigible students g
L meanlng New Hampsh;re resrdents at Ieast 5 years of age and no more than 20 years_
" of age who [have] not graduated from hrgh schoot ! and who erther (1) currently attend _
| 'a New Hampsh;re pubhc school to |nc|ude a charter school whose adequacy grant

_'would be reduced if that student no 1onger attended or (2) recelved a scholarshlp under

e the program in the pnor year or (3) do not quahfy under the first 2 categorfes of ehgrbie ] o

| .students and whose famlty income |s tess than or equal to 300 percent of the federat _
8 povery guldehnes RSA 77-GiA, vm RSA 77-e5 . |
In each of the frrst and second program years a scholarshrp organrzation needs '
to award at ieast 70 percent of |ts schotarshlps to those ehg;bte students who gualrfy_ .
| under crlterra (1) or (2) above RSA 77-~G 2 I(b) The 70 percent mlnlmum is phased».._

| ~out graduaily untri itis ehmrnated aﬁerfrfteen years of the program 's rmplementatron id.

At Ieast 40 percent of the scholarshrps awarded to students under criteria (1) and (2) | i

i above must be awarded to students who quairfy for the federal free and reduced prrce
meal program in the frnai year they were |n the publrc schools RSA ?7 G 2 I(d) k
Ehgrbie students who recerve a scholarshrp may have the scholarshlp applred
(w:th some Irmrtatlons) to attend a nonpublrc school attend a pubhc schoot Iocated _

' outs_r_de the school dlstrrct where the eilgzbte student resr_des, or for homeschootrng



expenses RSA 77—(3 2, I(1) The average value of the scholarshrps awarded by a

'scholarshrp organrzatron to attend nonpublrc schools or out—of—drstnct publrc schools =

| may not exceed $2, 500 wrth adjustments in subsequent years for rnflatron RSA 77—
| G:2, l(b) -Scholarshrps for homeschooled students are ca_pped at 25 percent_of the

'average scholarshrps as defrned in RSA 77-~G 2, l(b).” RSA 7.7—G‘.1 VI, Some special
rules as to scholarshrp amounts pertarn in regard to students recervrng specrai

| _'_educatron programs or servrces pursuant to RSA 186-—C RSA 77 G2, 1(c) The

| scholarshrps go toward educatronal expenses whrch excludes certaln specrfred

o '|nc1dental school expenses such as those assocrated W|th transportatron or partrctpatron

in athletrc programs RSA 77—G 1 VE

Scholarshrp organrzations must among other crrtena comply wrth applrcable

 state and federal antidrscnmrnatron and pnvacy Iaws and may not restrrct or reserve R

-_scholarshrps to a srngle nonpublrc school or for a specrfrc student or person RSA 77—_

' _G_t,_x_\lll(_b), RSA 77—(3.5, I(b) A partrcular scholarshlp organlzatron appears to be'

_ "al:'}'le,'.however, 1o focus'_ its p.rovrsron. of sc_holarshlps__to a certarn type .or:g_rouprn_g of | '
.'.-';S_..Cho.ols S R ; . L RN .

Governmental oversrght of or regulatron of .schools recervrng scholarshrp money

| pursuant to the program rs epr|C|tly lrmrted “Except as provrded in thrs chapter, or._

'otherwrse prov:ded in law no state department agency, or board shall regulate the.

| 'educatronal program of a recelvrng nonpublrc school or home educatron program that o

| '. 'accepts students pursuant to thrs chapter ! RSA 77 G 9 l[ | | | |

The program contarns a severabrlrty clause whrch states: S

lf any provrsron of this chapter or the applrcatron thereof to any person or
- circumstances is held invalid, __sach invalidity . shall not affect other



proV|S|ons or applicatlons of the chapter'whrch can be given effect w.lthout
- the invalid provision or application, and to this end the provrslons of this
o chapter are declared to be severable S A

RSA 77—-G 10
" The purpose_of the program is described as follows:

(a) [To] [a ]ilow maxrmum freedom to parents and nonpublrc schools
to respond to and, without governmental control, provide for the
* educational needs of children, and this act shall be I;beraily construed to .

: achreve that purpose.
-(b) [To] [plromote the general welfare by expandrng educatronal

opportunrtres for children. - :
(e} [Tq] [e]nable children in thls state 1o aohreve a hlgher !evel of -~

' excelience in their education. .
o d) [To) []mprove the quahty of educatron in thrs state both by'
- expanding -educational opportunmes for chridren and by creatrng
3 -rncentlves for schools to achreve excellence ' [ :

'Laws 2012 287: 1
. _. '_._r',_ _ Legrslatrve Hrstory
- In about the Iate 2011 trmeframe a commrttee ( Study Commrttee ) was created

to study the mtplementatron of an Educatron Tax Credrt Program in New Hampshrre_

composed of members of both the Senate and House WhiCh recommended that

- _. Iegrsiatlon to create such a program be enacted Pls Ex 9 Upon consrderatron of a
:'-'Ieglsfatrve proposal of such a program a rna;orrty of the House Ways and Means
Commlttee |ssued a Report in March 2012 WhICh underscored the program s promotlon
' of school chorces for those that mlght not othervwse be able to afford |t” and the

| 'mrnrmal cost to taxpayers |f any,_the program wou!d create F’Is Ex 11 at 2 A
.mrnorrty of the House Ways and Means Commrttee however aIso |ssued a Report in
o 'E\/Iarch 2012 whrch drscussed |n addltlon to a contrary forecast of the cost of the

. 'prog_ram, constrt_ut_ional _concerns the program w_o_uld rarse. Pls. Ex. 12 at 2.



| .'.'.The.l\./tinor'ity Report expressly referenced .New Ham_ps_hi're Co_nstitut_ion_ .Part l,
: Article 6..an.d .F.’artlll Articte 83 and also menti.oned .certai'n N.e'w .Harnpshire 'Suprerne'_
: Court adwsory oplnlons “that could be used as precedent in cases agamst this
Ieglsfation. id. It averred among other thlngs “As the 1969 [advnsory oplnlon to be
discussed Iater] dealt specn‘lcatly with tax credl-ts and as our state constltut|on is qurte |
| explrc:t on th|s issue, the success of a legal challenge argurng that buslnesses are belng
'used only as an mtermed:ary to deny a dlrect unconstltutlonal connectlon between the
_taxpayer and a t’ethOUS schoot is a real possrblhty Id

The Leglslature recelved statements and tetters from supporters and opponents

: _ of the program __g“ Pls Exs 13 16 Proponents hlghlighted |ts clatmed proper and

- __falr promotton ot parental ch0|ce in educataon Id They saw the program as oﬁenng a o

o _ S|gmf|cant way to 1mprove the quallty of educatlon within the State ld The proponents |

--.|nctuded representatlve of a number of rel|g|ous schoots among others 1d.

B Opponents urged that the program woutd work to undercut pubhc educatlon _gg Pls. o

Ex 13 at 7, 10, 14 - They also ralsed concerns respectlng the constltuttonallty of the
' _program and the costs of llkely resultant Elttgatson ld__. o
The Governor vetoed the program on June 18 2012 but the veto was overndden |

: .'by the Leglslature on June 27 2012

u New Hampshire S Nonpublrc Schoofs
The plarntn‘fs and mtervenor—defendants contest the percentage of New -

'Hampshlre pnmary and secondary nonpubhc schools that may be cons:dered '



relrgrous and there is no agreement as to the n.umber of students who actuaily
.:.'attend relrgious schools or what percentage theses students make up of the total' '
' 'n.u.m'ber of students who attend nonpublrc schools For its part the State does not
.specrfrcally offer pertrnent evrdence or data AII thls belng sard however the record.
_-establrshes that a srgnrfrcant percentage of New. Hampshrre prrmary and secondery
nonpublrc schools are relrglous in nature and a good number of students who attend
_ "prrvate schools in New Hampshrre attend relrgrous schools B |
| Based on mforrnatron from the New Hampshrre Department of Educatlon .

o (“DOE”) the plarntrffs count 154 total nonpublrc schools rn New Hampshrre rncludrng _

116 general educatron schools and 38 specral educatron schools Pls Ex 35 The

- 'plarntrf_fs count 71 relrgrous schools and the plarntiffs exclude the specral educatron S

. '_'schools"When 'de.termlnrng that retrgrous schools make up approxrmateiy 61 percent of

therr tally Second Am. Compl 1 82 and Pls Ex 50. The mtervenorndefendants

. appear to count 161 (or 162) total nonpublrc schools and 62 relrgrous schools
-Entervenor~Defs Answer ‘ﬂ 76 see also lntervenors Defs Ex 4 The mtenrenor-

: -defendants |nclude specral educatron schools in determrnrng that approxrmately 38

'percent of nonpublrc schools in New Hampshrre are rellglous see Intervenor-Defs o

k 'Answer 1[77»--but they also present evrdence that mcludrng prlvate specral educatron
lstudents schools W|th a rel;grous orlentatron make up 43 percent of New Hampshrre s' '

_nonpublrcschools Intervenor—Defs Ex 4.

2 The pariies do not offer an actual defrnrtron of a relrg ous” schoo] From the posrtrons and evrdence the
parties present, however, the Court considers a “religious” school generally to be a one run by, or
affiliated with, a religious sect or denomination, where an important mission is reirgrous |nstructron and
where teachrng rs generally |mbued with a relrgrous drmensron : :



The plaintiffs count approximately 17,000 students enrolled in general education
nonpublic schools, approximately 11,200 of which, or approximately 66 percent, attend
religious nonpublic schools.__P_ls.’ Ex. 30. The intervenor-defendants do not present
evidence as to total enroliment figures tor nonpublic religious schools. -

As they are certainly permitted to do under our law and customs, nonpublic

‘lreligious” schoals in New Hampshire generally imbue their curriculums and learning
environments with religiosity. ~ Pls.” EX. :37 (pagesf from schools’ websites indicating,
among other things, schoo_ls_’ I.earning environments); Pls.’ Exs. 92-83 (summarles and
selected pages from approval and approval-renewal materials concerning “religious”
: schools) and Amicus Br. of Concord Chrlstlan Academy et al 6 -
- The plamtn‘fs also present evrdence that the average educatlon costs to attend a
~nonpublic ° rellg;ous school in New Hampshlre are srgnlflcantly less than the average
costs for a secular nonpublrc schools Pls. Exs. 29 30. The State does not present
evidence in this regard. The |ntervenor~defendants also do not themselves present
actual cost evidence, but raise a number of contentions concerning the plaintiffs’
 caleulations. Interv.enor-Defs’Ansvverﬂﬂ 82-91. | .

The Court need not reach a specrflc calculatlon for educatlon costs at * rel|é|ous
or secular nonpublic schools in New Hampshire. The Court accepts the plaintiffs’
evidence to the extent that it concludes that rellglous nonpubllc schools in New
Hampshrre generally offer education at a srgnlflcantly Iower cost than thelr secular
counterparts |

The plaintiffs’ calculations, as discussed above, are based on information

extrapolated from, or obtained from, the DOE, from the schools’ websites, and certain



:other sources. F’ls EX. ‘lﬂﬂ 4—9 13—1?’(Afﬁdavrt cf Randa!f lVlaas dated Jan 8 2013)
~ The plarntrﬁs calculatlons respectlng costs are generaliy corroborated by those the _
..DOE provrded to the study commlttee that also show srgnlfrcant drsparlty in educatlon_ .
.costs between relrgrous and secular nonpublrc schools Pls Ex. 9 at4

From the above, _|t is ct_ear that a srg_n;flc_ant portion of the scholarships awarded
‘under the program Will inevitably go _.toward .def_raying students’_educat_ion costs'at

'nonpubllc rellglous schools I is established that these schools'const'itute a

' substantlal percentage of New Hampshlre s nonpublrc schools they attract a signrfrcant .

'percentage of those New Hampshlre students who attend nonpubllc schools and they_' S

_generally cost srgn:flcantly Iess than nonpublrc secular schools See in thlS reqard Pls
'Ex 43 (Expert report of Professor Davrd Berllner a Regents Professor Emeritus at__ '
'Arlzona State Umvers;ty) | |
| The testrmony and letters that the several representatrves of rellgioust’ schools __
| .offered to the New Hampshrre Leglslature in support of the program reflect thetr
' reasonable expectatlon that a good many scholarshrp recrplents would use the
-;programsscholarsh:p monles to attend relrgrous nonpublrc schooEs Pls Exs. 13—16 |
Scholarshtp recrprents preferences are also comlng to Irght ourrently through.
'__data from the NEO a scholarshlp organlzatlon approved by the New Hampshlre
| __.Department of Revenue Admrnlstratlon Pls Ex 91 (document lndlcatrng NEOs
_ approval from the New Hampshlre Department of Revenue Admlnlstratlon) and Pls.’
Exs 98-99 (spreadsheets showzng data about appllcants to NEO) As of Aprrl 2013 _
NEO had recelved 701 applrcatrons from students wrshrng to obtain scholarshrps

'-through the program Pls.” Ex. 98 Ofthose applrcatrons 419 (or about 60 percent) had



E _-'__'.lndlcated a preference to attend a school that the ptarntlffs oategorrze as “Nonpubhc

' Relrgrous whrle 106 preferred a "Nonpubllc Secuiar school, 3 preferred a publlc

- “school, _20 pr_eferred_ an out_—_of—st__at_e pIacement, and __14_8 pref_erred h_omeschoolmg._ E

Pls.' Ex. 99.° See also Intervenor-Defs’ Ex. 7.

'B. Parﬁes’Arqumem‘s

e F’iamtrffs Arguments
The ptarntrffs aver that the prograrn vuoiates certarn provrsrons of the New
_'Hampshlre Conshtutron Part I Artrcle 6 states that na person shall ever be compeited . |

to pay towards the support of the schools of any sect or denomrnatlon ’ N H

'_ CONST pt 1 art 6 Further “every person denom;natlon or sect shall pe equatly' R

_ -under the protectlon of the Iaw and no subordlnatlon of any one sect denomlnatlon or

B _persuasron to another shalt ever be establzshed " Id

The plarntuffs hlghllght that the program ;mposes no restrrctrons on hovy '
| schoiarshtp funds may be used by the recewlng schools and they aver that that those
-.funds will be used |n part to further retrglous educatlon benefltlng, among others
.schoots that “drsorrmrnate based on reI|g|on in thelr admrssron of students and thelr
' empEoyment of teachers Accordmg to the ptaantrffs the program was passed mto kaw
- _' 'wrth the prrmary unconstltutlonal purpose of assrstrng religious schools and |t wrll have
- ‘as welt the :mpermlssrble effect of 80 domg _ . | | | |
The ptalntlffs argue that the program vroiates Part It Artlcle 83 of the New_' _.
' '_Hampshr_re C_onstit_utron, speclflca_liy its “No-Ald_CIa_use, yvhr_ch st_a_tes that ° _n_o money |

| raised by taxation shall ever be granted or applied for the use of schools or institu.tions

°s persons are listed as “not avarlable Pls.’ Ex. 99 aleo reflacts that - Catholrc School apphcants make
up 26% of apphcants to relsgtous schools and 156% of all applrcants .

_'10-



o of any reiig_idus sect or _denom.ination.” N.H. CONST pt.._ll, art. 83. The plaintiffs o.la_im

- that the program: diuerts tax funds to. “relligious” .-schools.—Without restri_ctton an:d with
| rmproper effect—and is thus woiatlve ofthe NO~Aid Clause ..

In support of therr arguments under Part l, Artlcle 6 and Part Il Artrcle 83, the

ptalntlffs rely very much on a number of New Hampsture Supreme Court advisory

opinions. See Opsn;on of the Justices 99 N.H. 519 (1955) (heretnafter “1955 Opsn:on of

'the Just:ces”) Opmlon of the Justlces 108 N. H 268 (1967) (hereinafter “1967 Obmton

- _ of the Justlces”) Oplnlon of the Justlces 109 N H. 578 (1969) (heretnafter “1969

';_Opmlon of the Just!ces”) Oplnlon of the Justlces 136 N. H 357 (1992) (heretnafter '

o “1992 Oblnlon of the Justlces”) The plasntrffs urge th|s Court to follow these advrsory |

'_oplnlons WhICh accordmg to them compel a ruhng that the program vrotates the State o
Const;tutlon : | | ' B | - |
The pla:ntrffs also argue that the program violates New Hampsh:re Const|tut|on. B
'Part I, Artscles 10 and 12, along wrth Part ll Artrcles 5 and 6 whrch together accord:ng
to the p[alntszs requrre that taxatlon be unrform equal prOportlonal and hon-
_dlscnmlnatory and they prohlblt tax exempt:ons and benefrts that do not serve a publ:c
purpose PIs Supp IVIem of Law in Supp of Pet for Prehm Inj 1 The pla:ntrffs_ _
: clalm that because busmesses who donate to the program wrti see a s:gnn‘scant tax_
| .;'Cl’edl’t whlle non- donat:ng bus:nesses wsll not, the program does not comply wsth the. _.

" _' requwements of unzformlty, equallty, or proporttonallty and further s:nce the program'

.=Wl_lf support sectanan educatto__n and r_ei_lgtous _discrlmlnatlon, |t_ does not se_rve a public - -

“purpose. Secon'_d'Am. Compl. 1 158——_160_,4 :

4 The Court does not deal with the arguments presented by the plamttffs or others respectlng the
~program’s fiscal impact in reaching its conclusions here.

11



ii. | State & lntervenor—Defendants Arguments
The State argues that all but the plarntlff-buslness fack standlng to brrng the
present actron cmng RSA 491 22 I (Supp 2012), the statute conferrrng standlng in

taxpayer actions. The mtervenor»defendants argue that none of the plarntrffs have '

o standrng due to the lrmrts on standrng created by New Hampshlre Constrtutron Part I,

f Artrcle 37 whlch concerns separatron of powers, and Part Il, Artrcle 74, which Iamrts the

o |ssuance of advrsory oprnrons Thus accordmg to the |ntervenor-defendants |f RSA

_ 491 22 L does Jndeed confer standrng on any of these plarntrffs that statute must be
"deemed unconstltutlonal here | | |
Wrth respect to the program |tself the State and the lntervenor—defendants both _

- _'-argue that it does not vroiate |ndeed |mplrcate Part l Artlcle 6 or Part It Artlcle 83

' -The mtervenor defendants emphaslze rn regard to Part tl Artrcle 83 that the pertrnent

- Clause was meant to only bar d|rect aid to “Cathoilc” schools and not to prohrbrt the

type of mdrrect ard the program would offer The State somewhat srmr!arly argues that
- the program is beyond the reach of Part I, Artrcie 6 and Part lI Art:cle 83. It avers that
: -'the monies mvolved are not money ralsed by taxatlon or pubI;c funds * and that the_
: ':.monres from the program actually go to benefrt young students by encouraglng
'busrnesses through tax credlts to d;rectly provrde educatlon support only rndlrectly
benefrtlng any schoo!s the young students come to attend

Even if the Court were to deem the program to use publrc funds to support
-.relrgrous rnstrtutrons the State argues that the Court should apply the Federal':- .

Establlshment Ctause test of Lemon V. Kurtzman 403 U.S. 602 (1971) under whlch the

| :State clarms the program must be deemed constltutlonal It is :als_o urged by the

12



mtervenor»defendants that the Court should not construe the State Constltutlon 's '_ |

| _': pertlnent provrsrons partlcularly Part il Art;cle 83 to have proh;bltlve etfect here grven |

| '-that they reflect or are talnted by, blgotry and lntolerance particularly toward Cathol;cs
The State and the |ntervenor~defendants both also urge the Court to not deem

the New Hampshn‘e Supreme Court advrsory opmrons the plarntn‘fs cite as determlnatlve

here Based on the State s readlng of current Federal Establ;shment Clause precedent

the program is not wolatrve of that Clause and thus also is not wolatlve of the New_ | !

'_ ___Hampshrre Constltutlon The State also argues that the program is factually'. |

' -drstrngurshable trom the programs the advrsory oplnlons were scrutrmzmg, rn ways that_ S =

| . _make the program much Iess constrtutlonally suspect The mtervenor—defendants more

. ﬁso than the State acknowledge the dlthculty the advrsory oprnlons pose for the :

o 'program but also urge the Court to not accord those op|n|ons determlnatlve welght as

B they are outdated and not “blndlng precedent

ln response to the arguments the platnhtfs rnake rn regard to Part l Artlcles 10

.' _and 12 along W|th Part i, Arhcles 5 and 8, the State f|rst clalms that the program 'S tax |
-credrt is constrtutmnally permltted because rt is avarlable to all busmesses and is not
-.'offered contlngent ona busrness havrng a partlcular charactensttc Thus it is urged the

"tax credrt at |ssue |s a permrsslble tax based on use Second the State clalms the

_' program has a valld publlc purpose—generally stated promotlng the publrc welfare o

through a state-W|de |mprovement in educatron —and the program IS ratlonally related

to achlevrng that purpose, .

13



C. Judicial Task

This Court is aske_d to determine the conétitutionality of a recently-enacted State
statutory program. The Court ié not tasked with eva!uating or judging the soundness of
the education and tax policy the program embodies. Nor is the Court taéked with prying
into, judging, or weigh_ing the “religiosity” of any institution.  The Court's job here is
judicial in nature. It in no way implicates a policy-making stance, or functions belonging
to the Legislature and/or the Executive. The Court is cognizant of the controversial
natur_e of the program, and the deeply—held and sincere concemns éit_izen_s have, whether

they be for or against its implementation.
1. Analysis

A. Standing
The plaintiffs assert they have standing under RSA 491:22, I, which states in
pertinent part: | o

The taxpayers of a taxing district in this state shall be deemed to have an
equitable right and interest in the preservation of an orderly and lawful
government within such district; therefore any taxpayer in the jurisdiction
of the taxing district shall have standing to petition for relief under this
section when it is alleged that the taxing district or any agency or authority
thereof has engaged, or proposes to engage, in conduct that is unlawful or
unauthorized, and in such a case the taxpayer shall not have to
demonstrate that his or her personal rights were impaired or prejudiced.

The individual' plaintiffs all assert that they pay a number of different kinds of
taxes to the State of New Hampshire. Secon_d Am. Compl. 1 10, 15, 19, 23, 27, 31,
6 .

In interpreting statutory language, the Court starts by applying “the plain meaning

of [the] words according to their common and approved usage.” State v. Willard, 139

14



. N H 568 570 (1995) If the pIarn meanlng is ambrguous the Court “examrne[s] the

- statute s overaII objectlve and presume[s] that the IeglsIature wou!d not pass an act that

.wouId lead to an absurd or rIIogrcaI result Soraqhan v. Mt Cranmore Skr Resort 152‘
N H. 399 401 (2005) (C|tat|on omrtted) The goal of statutory :nterpretatron is to apply
'words in Ilght of the Iegrslatures |ntent in enactrng them and in !rght of the poErcy
sought to be advanced by the entire statutory scheme iy Id (crtatron omrtted)

By its terms RSA 491 22 I accords standlng to “any taxpayer in the Junsdlction
| of the taxrng drstnct to vmdrcate a recognlzed equrtabIe rrght and mterest |n the. X

'preservatron of an orderIy and IawfuI government within such distrrct The statute does'

e not express!y drfferenttate among taxes in a “taxrng drstrrct Yet assumrng wrthout

'_decrdrng that the Ianguage of RSA 491 22 I may be seen as ambrguous respectmg

whether it confers standrng on aII the pIarntrffs here and not Just the one plamtrff that is a.

_ busrness that actuaIIy pays busrness profrts taxes or busrness enterpnse taxes the -

" Court Iooks to the IegIsIatrve hlstory to ard 1ts ana!ysrs ATV Watch v. N H. Dept of _

Transp 161 N H 746 752 (2011) (“When 1nterpret1ng a statute we frrst Iook to the |
. 'ptarn meanlng of the words used and erl consrder Ieglslatlve hlstory onIy |f the statutory

Ianguage is ambrguous (crtatron and quotatrons omrtted)) and Appeal of Gamas 158

_'N H. 646 649 (2009) (" Sence there |s more than one reasonable rnterpretatron of these _

_ statutory prowsrons we concIude that the statute is ambrguous and we, Iook to

o IegrsIatrve hlstory to ald our anaIysrs ",

_ The pertlnent Ianguage in RSA 491 22 I was added by the New Hampshlre'

- Leglsiature effectlve January 1 2013 in response to the case of Baer V. N H. De,ot of

| "Educ 160 N H 727 (2010) See P!s Ex 26. Because of Baers ruIlng on taxpayer‘ _
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'- standrng the added Ianguage had as rts purpose to “again permlt taxpayer surts to_

: chailenge governmental actron returnrng to taxpayers the same rrght that they
'possessed from 1863 untrl 2010 " Id at 2 (statement of N H. Rep chk Watrous of the _

- House Judlcrary Commrttee and sponsor of the b|II) | | o

In Baer taxpayers brought suit seekrng dectaratory rellef concernrng a waiver or

' -;_warvers by DOE of certaln requ:rements governrng Iot size for certarn schools Baer

g 160 N. H at 729 The Baer Court “focus[ed] [|ts] ana|y3|s upon whether the petltroners
N '_ have standrng to brrng these clarms under RSA 491: 22 because “to brlng a decEaratory |
- ;udgment actron a party is requ|red to meet the standard artlculated |n RSA 491 22 :

-'[The Court does] not have the authority to c;rcumvent thrs statutory requlrement " Id at

_730 731 Baer hetd “that taxpayer status wrthout an |nJury or an |mparrment of rrghts

B |s not suffrcrent fo confer standlng to brrng a declaratory Judgment actron under RSA

) 491 22 B Id at 731 Srnce the petrt;oners were srmply assertzng therr status as_ .

_._taxpayers and had not shown reqursrte |n_Jury or_rm_par_rment of_ nghts,_” the Court'_
'_'.afﬁrmed the drsmissal of therr actron 15_:1_ e | | | o
- Agarn the new Ianguage in RSA 491 22 I confers taxpayer standrng absent a
.._showrng that “personal nghts were |mpa|red or preJudrced per Baer The State ‘

B asserts however that the rndlvrdual ptarntn‘fs are not taxpayers in a “taxrng d|str|ct N

: wrthrn the meanmg of RSA 491 22 because the “taxpayers here entrtled to sue are
. ‘- those subject to paylng busmess proflts taxes or busmess enterprrse taxes | | |
The Court is not persuaded by the State S argument The State S readrng of RSA |
| _ 491 22 does not acknowledge the full breadth of the Legrslature $ actron in overturnrng

Baers requlrement that taxpayer petrtroners show :mparrment or prejudrce to personal_
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o rights The State’s argument moreover is not supported by the holding in Ctagp \

_' ffrey 97 N.H. 456 (1952) a case Rep Rlck Watrous crted posrtrvety |n his statement

- in support ofthe amendment fo RSA 491 22 1. Pts Ex 26 at 2.

“In Clapp, taxpayers in the Town of Jatfrey chattenged as |ttegal certaln Town
_ pra_ctlces to achieve, through_lnvolvement of Town means, the piowmg and treatment of
'.certain puptic officials’ personalldriv‘eways Qjapp 97 N H at 457. Apparent!y the
'practrces at issue drd not resutt in any “burden faII[rng} on taxpayers ” Id at 457—58 |

B The Clapp Court held that the petrtroners had standlng fo cha”enge the practlces as_ _

B .taxpayers of the town even though it cannot be shown that [the chatlenged practrces]

‘ _.'result in frnancral Ioss to the town ? td at 460-61 tt was enough to confer standrng that

'the petltloners were taxpayers in the pertrnent taxlng orstnct and they were c!arming

o _that town offrcrats were actrng |llegatly Id

- tn Qlapg there was no tax at issue, the term taxpayer as used by that Court
..'srmpty meant that the petrtloners were tax~paymg crtrzens of the pertrnent taxmg dlstrrct _
_and therefore had an lnterest in the actlons ofthe|r elected offrcnals Here the mdrvrdual _
| piarntrﬁs are tax—payrng New Hampshrre crtrzens who are challengrng the
: constltutlonahty ofa State statutory scheme Under Qia_pp ait of the piarntrffs here have

'-standrng See aiso Green v, Shaw 114 N H 289 293 (1974) (recogmzmg standlng for_ '_

'crty taxpayers to pursue allegatrons that certarn Rochester crty offrcrals expended pubtrc_
"funds wrthout authorrty failed to carry out mlnlsterlat dutres mandated by statute or

ordmanoes and threaten to act contrary to taw in the future desprte the fact that such

| allegatrons presented purely polltrcat questlons) and ‘N. H &c Beveraqe Assn v,
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| Commrssron 100 N. H 5 6 (1955) (C|t|ng __“@gp_ and allowrng chalienges by taxpayers
- concerning the actlons of Statemas opposed to town—offrcrals) | |
| 'RSA 491 122, | states that standlng now exrsts for “a_y taxpayer in the jurlschctron -
of the taxing district. . .." (emphasis added) The use of the word “any” broadly
_contemplates standing for a[l taxpayers of the taxing district, not thSt those payrng the
particular tax or taxes |mpIrcated in the program or actron to be challenged And a_
E “taxrng drstr;ct” certarnly may be the entrre State Here the program is State wrde and ..
'scholarshlps are avarlable to any New Hampshrre student and any elrglble busrness
:.may clalm a tax credrt under it. | | .

The State argues that |f the Court reads RSA 491 22 I as confernng standrng to .

- _ _these plarntrffs then anyone drrvrng through New Hampsh:re on an interstate hrghway_

'who stOps and buys a snack—and thus pays a State tax—-rs also conferred standmg by o

| RSA 491 22 whrch accordlng to the State IS an absurd result The Court is not faced -

": .wrth any such a scenano The Court concludes that aII the plamtrffs here have standrng y
under RSA 491 21 | | | |

| | The mtervenor—defendants argue that to the extent that RSA 491 22 I confers

'_ standrng on these plarntrffs that statute thus vrotates F’art L, Artrcie 37 and Part I, Artrcie'.

- _'74 of the State Constrtutron

At the outset the Court observes that under Part Il Artrcle 4 of the State
'_ _Constrtutron the Leglslature is bestowed broad authorrty to create courts vested with
-expansrve ;unsdrctron See N H CONST pt II art. 4 (giving the General Court power

- to create courts “for the hearmg trymg, and determlnrng aII manner of crimes, offenses
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_pleas pr.oc.es.ses plaints 'act.ions, causes; matters and thlngs.whatso_ever arising or
happenmg wrthrn this state. X ) | S S o
| The mtervenor—defendants argue that to give standrng to taxpayers who have_ |
.suffered he injury would vrolate Part |, Article 37 of the State Constrtutron whrch has.'
~ been interpreted to prohlbrt one branch of government from encroach[;ng] upon another
_branch ] power as to usurp from that branch its constztutronally defrned functlon New

Hampshrre Health Care Assoc V. Governor 161 N. H 378 394 (2011) (crtatron and |

B _'quotatron marks omrtted) The 1ntervenor defendants clarm that if standmg here ls_ '

' recognrzed that “would upset the jud|C|arys role by floodmg the courts wzth litlgatron
and deprrve the courts of resources to resolve actual controversres B lntervenor Defs

| 'Repiy Br 3. Addltronally, the Courts would obtarn undue power over the legrslat;on ard

- _-__executrve branches by allowmg courts to prematurely strrke down legrslatron at the

: -behest of a slngle taxpayer” thus turnrng courts |nto arbrters of polrcy rather than the |
arbrters of controversles ” ld 5 | | ' '

| The plalntrffs here Irke those |nvolved in __I_agg advance an alleged lnfrrngement

; o.n therr “rrght to the preservatron of an orderly and lawful government Qj_agp 97 _

'_N H at 461. They advance a case based on a rrght and mterest that the amendment to

. _'RSA 491 22, | recogmzes for taxpayers to vrndzcate through lrtrgation

The mstant controversy calls for the Court to carry out a recognrzed Judlcral SRR

'functron-—-declding the valrdrty of a statute under the State Constrtutron ONerI v.

| --Thomson 1'14 N. H 155 159 (1974) (“;nterpretatron of our State constrtutron and of

' statutes retatrve to the executrve and legrslatrve branches of our govemment s$a.

_ 5 it is clear that "the constrarnts of Artrcle i [of the Federal Constltutron} do not apply tc state courts
- and .. . the state courts are not bound by the limitations of a case or controversy or other federal rules of
justrcrabrlrty 7 ASCARCO lnc v, Kadrsh 490 U.8. 605, 617 (1989)
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traditional function conferred on the judiciary for which it is responsibie.”). The standing
conferred on these plaintiffs under RSA 491:22, | does not violate the strictures of F’arti,
Article 37. It does not, wor_k, as claimed, to open the Court to inappropriate forms of
“advisory” proceedings.

In this regard, intervenor-defendants also argue that conferring standing un.der
RSA 49122, | violates Part II., Article 74 of the State Constitution, in that the New
Hampshire Superior Coort would be issuing advisory opinions which under that article
only the New Hampshire Supreme Court may do. The case before the Court is an
' actual declaratory judgmentlinjunctive relief action Like Certain other states ee, e.d.,

Oison v, Salt Lake City Sch. Dist., 724 P.2d 960, 962 n.1 (Utah 1986), New Ha_mpshlre

allows taxpayers special status to bring actions like the one'at bar. The Court proceeds

to consider the specific claims this case presents.

B.  .The “Public Funds” bispute
The defendarits strongly argue t_ha’r the program does not invoive “public funds,”
or “money raised by taxation” and thus Part |, Article 6 and the No-Aid Clause are not
viclated, indeed at all implicated. |
| To constitute such “public funds,” it is argued, the money.invol\red must be
coileoted from taxpayers and deposited_ into the State treasury. Th.e plaintiffs argue, on
the other hand, that the mechanism of support the program utilizes involves “pu_blio
funds” because the delivery of maney under the program very much d.epends on a tax

credit to achieve its goals.

Much focus is placed on Kotterman v. Killian, 972 P.2d 606 (Ariz. 1999) and Ariz.

Christian_Sch. Tuition Org. v. Winn, 131 S.Ct. 1436 (2011). Neither Killian nor Winn,

20



' .'however dea!t with the New Hampsh.ire Constitution 'and.their dissents show that_the:
'.-determlnatron of what const;tutes pubhc funds” is qulte contentlous |
“In examrnrng a comparab!e education tax credat program in Arrzona the Krthan
ma;orlty dld not see publ:c funds as gomg beyond money in the states treasury,:.
excl_usrve _of private money for whlch the state treasury acts merely as a condurt or
.custodian Killian .972.[3. 2d at 6.’!.7-18 It observed that to hold that money is pubilc
'. before it reaches the state treasury wouId be to say that a]i taxpayer-lncome could be

.v:ewed as belonglng to the state because |t is subject to taxatron by the Iegrslature g Id

at 618 It saw no reasonable dltference between the tax cred;t there at |ssue and S

deductrons and exemptrons wh:ch are generally not regarded as publrc funds j_q.
The Krllaan dlssent however was of the wew that the tax credrt there at |ssue i k
”des_cr_t_bed _as a form _.o_f ‘_‘tax_ _-expendrture, should be freated the same as a d_vect_ L
S ap'pro'priation 'Ed at 642 The diss_ent did not see the tax .cre_dit at i_ssue to be like a
. deductron or exemptron because
itis a direct government subsndy Irm:ted to supportrng the very causes the
state’'s constitution forbids the government to support. Unlike neutral
deductions, the credit is not the state's passive approval of taxpayers’ -
general support of charltable institutions. Thus, there is no phrlanthropy
. here no neutrahty, and no trmltatron to secular use. . _ -
Id at 642—43 |
tn Wrnn the Unrted States Supreme Court deait wrth a Federal Establrshment o

' : Clause cha]lenge to the Arlzona tax credlt program mvolved in Kllhan Wlnn 131 S Ct .

_ at 1440—41 As an mrtlal matter however the Wrnn Court was faced W|th determlnlng
| whether the plamtrffs had standrng under the U S Constztutron To have standrng in -

federal cou_rt, Wrn_n held that the plaintlffs must show that_the government_ e_xt_racted”.

21



- “tax money” from them which the government then: in t'u.r'n spen.t in 'violation of spe'oifio _
constrtutlonat prohlbltrons Id at 1446 Accordrng to the W;nn majorrty, _a plarntrﬁ- :
- taxpayer has no standrng to challenge the tax credrt program at bar as the taxpayers
money is not betng extracted and spent as |n the case of appropnatron. Id. at 1447—48.
In the case of a tax credit, the government is, it is suggested “declrn[rng] to impose a__ .
' tax.” Id. Taxpayers can choose not to contrrbute to the scholarsth program simply by

declznrng to donate d.

The Wrnn drssent however strongly drsagreed wrth the d;strnotron berng made ;' e

. between approprratrons and tax credrts to determrne standrng Id at 1450

Cash grants and targeted tax breaks are means. of accomptzshmg the B
. same government objective—to provide ‘financial support to select
individuals or organizations. Taxpayers who oppose state aid of religion
'-_._-.have equal reason to protest whether that aid flows from the one form of
subsidy or the other Either way, the government has financed the .
religious activity. And so e:ther way, taxpayers should be able to
'challenge the subsrdy ' ' SRR o :

The State also c;tes Oplnron of the Justrces 142 N H. 95 1997) (herematter .

“1997 Oplnron of the Justrces”) and specrfrcally a statement therem that “[t]he bill before.._-

'._us provrdes for a tax exempt;on not the expendrture of publ;c funds for prrvate_ '
. purposes ! ld at 101 The State mterprets thrs Ianguage to mean that tax exemptrons |

| __and thus tax credrts are not publro funds

The Court does not read 1997 Oprnron of the Justrces as determrnatrve in regard .

“to whether the “tax credlt here constltutes “publzc funds or “money ratsed by taxatron

‘for purposes of the perttnent provisions of the State Constrtutron In 1997 Oprnron of the

| Justroes the New Hampshrre Supreme Court was asked 1o advzse concernrng the :
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" -constrtutronalrty of a proposed bill aIIowrng munlmpalitles to pro\nde certa;n rndustrzai
construction propert_y tax exempt_ions Id. at 95- 96 The Court was asked among other
'_ 'things; whether such iegis_lati_on _yvouid :altow for a_for_m: of outlay of_ pub]lc funds _for
p_riv_ate purp_oses, contr_ary to the New' 'Ham_pshire Constitution’s  prohibition on
governmental “gifts to corporations organtzed for profit d. at-tOG The Court
deemed the proposed bill constltutlonal not an |mperm|ss:ble gift because |t was
_ enacted for a publrc purpose. [d. at 1(31 The Court reasoned in thls context as follows
[t]he bill before us prowdes for a tax exemptlon not the expendlture of .~
*public funds for private purposes. The primary object of the bill is not to
aid and benefit private persons for private ends, but, rather, to benefit the
" public at large by increasing the resources of the State and its faxable -
property through the establ:shment of new industries. Ci. Evers Woolen

- Co., 84 N.H. at 16-17, 146 A. at 519 (particular law applicable 1o one
party only in his pnvate capacrty cannot ‘be olassrfred as. general L

' _'_-exemptron)

- 1d. 199/ Oplnlon of the Jusnces thus in no way preo:uoes a fmdrng that a tax credit

| could constltute pubhc funds in another context such as the one here That oprnron_

| does not operate as the State appears to be argu:ng to establrsh that an exemptlon 1n
._another context may not constrtute pubtlc funds even though it is not an actuat

"approprlatlon from the State treasury

Slgnrfrcantly the New Hampshlre Supreme Court adwsed |n another oplnron that

rehevmg entrtles from payrng certain taxes may mdeed quahfy as a form of pubhc -

o funds for pnvate -purposes See Oplnron of the Justlces ']06 NH 180 (1965)_

'-.(herernafter “'1965 Opinion of the Justices”) : That opanlon concerned -the_

' const;tutlonallty ofa proposed b|II that would among other thlngs ailow munlcma!rtles to

® The State appears to concede weakness in its own argument that a tax exemption or credrt cannot
constitute public funds when it acknowledges that “[flhe theory of approprratron via exemptron has been
here recognized in certain crrcumstances See State’s Triat tVEem 14 _ o
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acqurre mdustnal burldlngs by grft and then Iease sazd burldmgs to prrvate corporatlons
o ld at 180 82. The Court stated, among other things that such a scheme would mvolve
'an unconstltutlonal use of pubhc funds for prrvate benefrt explalnlng

[t]hus a corporatlon for profit whrch leased an mdustrlai facrlrty might
indirectly be relieved of the payment of any taxes for a substantial period
~of time . . .. In such a case the lessee, as compared with other industries

~ within the taxing district, might be relieved of payment of its just share of

- the public expense (Const., Pt. I, Art. 12, supra) and so indirectly receive
the benefit of money which the town or county would otherW|se receive
from taxes Const,, Pt I, Art 6, supra _ : -.

id. at 185

The State strongly urges the Court to adopt the reasonlng of the K|Iltan rna;onty _' B

I :' contend:ng that if the program at |ssue uses publ:c funds then all taxpayer mcome |

. -'could be V|ewed as betonging to the State because zt rs potentraiiy sub;ect to taxatron by

_the Iegrslature See States Trlal Mem 10; and K;Ihan 972 P. 2d at 618 The Court
' however need not determlne when money becomes the property of the State The
phrases publrc funds or money rarsed by taxatron focuses the Courts rnqun"y not an
| when the government S technlca! ownershlp of funds or monies anses but on when or
'_ :at what polnt the publlcs rnterest farrly arlses in how funds or monles are spent The _
_ .Court concludes that the mterest of New Hampshlre taxpayers in regard to challenglng .
the Iegallty of Iegrslat|on such as the program at bar does not arrse only after rnoney |s |
. deposrted in the New Harnpsh|re treasury | FER |
To rule otherwrse would be to adopt an overly—formallstrc and unreahst|c concept .'
of publlc expendrtures one contrary to our State S Ilberal cognrzance of taxpayer m;ury
) Cf __l_ap_g 97 N. H at 461 (“taxpayers should . not be forced to resort to ancrent and. |

_rlgldly tlmited procedures” to protect thelr rrghts) see atso Pls Ex 44 (Expert Report of_ o
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Professor Peter D Enrrch a Professor at Northeastern Unrversrty School of Law

b

' "concludrng that the tax credlt under the program is an archetypat tax expendrture

| wh;ch “serves the same functzons as drrect governmental spend:ng and has been S

-recognlzed as equtvatent to a drrect appropriatlon “by pubizc flnance economlsts and
anatysts for at least half a century "% and Krlllan 972 P.2d at 308 (drssent collectrng
- cases and chastlsmg the ma;ority for overlook{rng] the great body of precedent dealing

'wrth the relrgson cIauses that “have iong v1ewed tax subsrdres or tax expendltures

- S|m1Iar to Arrzonas tax credlt as the practlcat equwalent of dlrect government grants -

.' (quotatron marks and brackets om:tted))

o It |s argued that srnce the money at issue in the program stems from donatrons '_ R

_ made by pnvate busrnesses and then passes through the nands of the scholarshlp .

- organrzatzons rt cannot be consrdered pubirc funds money rarsed by taxatron ” The'
taxpayers !nterests are not lessened however by the fact that the funds used for the_
__program mltlate from prrvate organlzatlons All publlc funds orlgrnate from prrvate
‘sources. A taxpayers tnterest is aiso not dependent on the number of hands the money' |
= passes through A taxpayers concern arises when a large portron ofthe donated funds
_afe as here realrzed very much through a tax credrt o |
The State also hlghlrghts that the fegislature here specrflcalty 1nd|cated that the |
: 'tax credlts provrded to donatrng busrnesses in the program shali not be deemed taxes |
“pard for the purposes of RSA 77-—A 5, X ” RSA 77-G 3 Thus accordrng to the State
| 3_ the funds used by the program are noth:ng more than prrvate donatrons Whrie the | '
- Court notes this leglslatrve expressron the Court must complete |ts own constltutronal __

analysis. O'Neil, 114 N.H. at 159,
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This Court concludes that the program uses “public funds,” or "money réised by
taxation,” and thus the program implicates Part |, Article 6, and Pér’[ 11, Article 83. The
New Hampshire tax code is the avenue used for producing and directing much money
into the program. Cdntrary to the State's assertion that “the government has not set
aside revenue for a specific purpose,” see State’s Trial Mem. 17, it appears to the Court
that is indeed exactly what the legistature has done. Money that would otherwise be
flowing to the goverhment is diverted for the very specific purpose of providing

scholarships to students,

This Court’'s view cdmpor_ts with 1965 Opinion of the Justices, where the New
Hampshire Supreme Court advised that reliéving certain entiti_es.'of_ paying certain taxes _'

may be a type of use of public funds. See 106 N.H_. at 185. Furthermore, it is also clear

that this Court's opinion comports with 1969 Opinion of the Justices, where the New
Hampshire Supreme Court accepted that the property tax “exemption™ there at issue
constituted “money raised by taxation” for the purposes of the No-Aid Provision, but did

so without explicit analysis. 109 N.H. at 581-82.

C. Burden
The plaintiffs challenge the constitutionality of the program on its face.

The party challenging a statute's constitutionality bears the burden of
proof. The constitutionality of an act passed by the coordinate branch of
the government is presumed. It will not be declared to be invalid except
upon inescapable grounds; and the operation under it of another

7 The tax “exemption” addressed in 1969 Opinign of the Justices appears to actually have been a tax
credit, just as the program before this Court uses a tax credit. See Pls.’ Ex. 25. 1889 Opinion of the
Justices considered legisiation that allowed the eligible property owners to be “exempt. .. from taxation
each year in the amount of fifty dollars in taxes upon their residential real estate.” 1d. See also West's
Tax Law Dictionary §§ C4530, T330 (West 2013) ("a credit is an allowance against the tax itself’; in other
words, “[a] tax credit reduces tax fiability in contrast to a deduction which reduces income subject to tax.");
and Black's Law Dictionary 653 (9th ed. 2009} (a tax exemption is “[aJn amount allowed as a deduction
from adjusted gross income, used to determine taxable income.”). '
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department of the state government wrll not be rnterfered W|th until the _
. matter has recewed full and dellberate consideration. -

_ Clout|er V. State 163 N H. 445, 451 (2012) (quotatlons and c;tatlon omltted) “A facial :

challenge is a head -an attack of a Iegrslatlve Judgment an assertton that the cha[lenged _ |
.statute vrolates the Constltut|on in all, or wrtually all, ot its apphcatrons -State v.
Ho!lenbeck 164 N H. 154 158 (2012) (citation and quotatlon marks omltted) The
: plalntlffs “must establrsh that no set of cwcumstances exrsts under whlch the [program]
: woutd be val:d ! ld (c|tat|ons and quotat;on marks omltted) _ | .'

Whlle the plaintn‘fs have stated in the|r Pretrlal Reply Memorandum at 5 that they

_are also maklng an as applled” challenge the Court understands that the dlspute here

E ; _-brought by the plamtlffs as taxpayers mvolves a broad challenge to the program as |t :

B __ *has been enacted and belng |mplemented per its terms w1th scholarsh:p monles siated

' 'to go to, among others reirgrous schools as woratrve of certaln Stare Constltutronal
'-strictdres;_ .

D Part L Article 6 & pat i An‘icle 83

i _ Purpose of the Program
The plalntrffs aver that the program should be struck down under these

_ provrsrons because “the Ieg|slature passed the Program W|th a purpose of pnmanly

o '-beneflttlng rellglous schools Second Am Compl 'ﬂ'[l 147 150 In support of this

. assertron the plalntn’"fs p0|nt to 1eg|slative hlstory showmg, among other th|ngs Iobbylng
'of the Legrslature by representatives of “rehglous schools who ant:c1pated that the
-program Would beneﬁt thelr |nst|tut|ons See, eg Pls.’ Nlem of Law in Supp of Pet for

'F_’r_ehm. Inj. 1_1. The p!amtrffs aIso clalm that the leglslature knew of the “yast turtlon
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| :.dlsparlty between secular and reltgious" schools which'w’ould- ‘lead'le‘gistators to |
' -_'”realrze that scholarshlps under the program wouid marnly enable parents to afford
-relrgrous prrvate-school educatlons -as opposed to secular educat!on Id at 11- 12
The plamtrffs also aver that the legrslature knew of the potentral unconstrtutlonalrty of the
program Id. at 12-13. | | | |

“The purposes of the program are unamblguously stated in the challenged

. Iegislatlon 1tself To maxrmuze parental ch0|ce in educatlon to promote the expansron of

| 'educatlon opportunlties for New Hampshrre students and to |mprove the overali quairty

of prrmary and secondary educatlon in New Hampshrre Laws 2012 287 1 These are: R

:secular purposes Whrle the programs purposes contemplate a srgnrflcant role for :

relrgrous schools in recervreg scholarship rnonies and provrdmg eclucatlon the Court

= concludes that the program was enacted W|th legitlmate secular purposes See in th|s |

o egard Bnef otAmrcus Pacrflc E_egai Foundatron et ai4 10

| r'r‘. Background of the Pertrnent “Rehgron Constrtutronal Clauses

When construmg the State Constltutron the Court “gwe[s] the words the same

S -meanrng that they must have had to the electorate on the date when the vote was cast -

'Thus [the Court] tlrst will mqurre as to the plaln meanlng of the amendment Smrth v._

.' State 118 N H. 764 768 (1978) (mtatlon omrtted) In dorng $0, “the court place[ ]

'-"|tse|t as neariy as pOSS|bIe in the snuatton of the parhes when the provzslon at rssue = »

_was wrrtten that rt may. gather the[] mtentlon from the Ianguage used vrewed ln the

B l|ght of the surroundrng crrcumstances Attomev~General V. Morm 93 N.H. 40 43__.. :

..(1943) (quotatlon marks and cltatlon omltted)
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Examtntng the crrcumstances surroundrng a constrtuttonaf Iamendment and _
construrng the |ntent of. the words used may |nvolve reView of a varrety of sources |
Statements made by delegates to a Constrtutlonal Conventron are onIy grven
con3|deratron if they are "mterpret[rng] the amendment s Ianguage in accordance with rts
plarn and common meanlng whlle belng reflectrve of its known purpose or object ’ N H.

-Munrc Trust Workers Como Fund V. Flvnn Commr 133 NH 17 21 (1990) - The

Court_, howev_er, v_vrll not “redra_ft the oo_nstttut_lon_ in an a_ttempt to make it conform to an
intention not fairly expressed in it ” ld '('cit'ation and quotation omitted). “Whatever may
: have been the undtsclosed |ntent of the voters |t cannot prevarl over therr clear]y _

' '_expressed mtent 7 Concrete Co V. Rheaume Burtders 101 N H. 59 61 (1957)

Part I Art|cie 6 entrtled Morairty and F’rety, reads in its entrrety

) 'As moralrty and prety, rrghtly grounded on high pnncrples wrll grve the best
-and greatest security to government, and will iay, in the hearts of men, the
strongest obligations to due subjection; and as the knowledge of these is
most likely to be propagated through a society, therefore, the several

. parishes, bodies corporate, or religious societies shall at all times have the

- right of eIectrng their own teachers, and of contracting with them for their

~support or maintenance, or both. But no person shall ever be compelied to

- pay. towards the support of the schools of any sect or denomination. And
every person, denomination or sect shall be equally under the protectron
of the law; and no subordination of any one sect denomtnatron or -
: persuasron to another shall ever be estab]rshed :

o The pertrnent portron of Part ]I Artrcle 83 entrtled Encouragement of therature etc
reads:

o Knowtedge and Iearntng generally drffused through a communrty, berng
. essential to the preservation of a free government; and spreading the -

opportunltres and advantages of education through the various parts of the

country, being highly conducive to promote this end; it shall be the duty of

the legislators and magistrates, in all future periods of this government, to

~ cherish the interest of literature and the sciences, and all seminaries and

public schools, to encourage private and public institutions, rewards, and

immunities for the promotion of agriculture, ‘arts, sciences, commerce,
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trades, manufactures, and natural history of the country; to counienance

- and inculcate the principles of humanity and general benevolence, public

~and private charity, industry and economy, honesty and punctuality,

 sincerity, sobriety, and all social affections, and generous sentiments,

- -among the people: Provided, nevertheless, that no money raised by

- taxation shall ever be granted or applied for the use of the schools or
institutions of any relrglous sect or denomlnatron :

Read together Part i, Arttcle 6, and Part Il Artrcle 83, broadly obstruct or bar,
. the provrsron of, or drverslon of, publrc funds,” or tax monres to frnancrally ard the

'_schools of a rellgrous sect or denomrnatron The sponsor of the No~A|d Clause at the ' _'

= 1876 Const|tut|onal Conventron the body wh|ch adopted it and determmed to offer itto -

._ 'the electorate descrlbed its object as follows “to prevent |n th|s state the appropr:atron_ |
of any money ralsed by taxatlon for the purposes of sectarlan educatlon * Pls Ex 84 at_._ :

:]124[_' | R ' | | |

| The intervenor—defendants focus. on.the histOry annd'contekt of these'proylsions_?

o particularly Part Il Artrcle 83m—-to argue that nothmg in the State Constltutlon should be

o | read to bar the program at issue. They aver that desprte the passage of Part I Artlcle 6

publrc schools in New Hampshlre remamed Protestant in orrentat|on in the earlrer years

:" of our State and that that clause was enacted asa way to promote rehgrous educatron o

in pubhc schools Intervenor—Defs Proposed Br |n Opp n to Pls Mot for a Prelrm Inj.
fts—zo | | |
- Wrth.support from expert hrstonan Professor Charles L Glenn Professor of r :
Educatlon and Pol:cy Studres at Boston Umversrty they clarm that the NonArd Clause of |
. -_Part Il, Article 83 was a Stete “Blarne Amendment adopted in an atmosphere of tensron |
.'-.'between Protestants and Cathollcs and talnted by blgotry drrected at CathoErcs

_ Interveno_rs-Defs. Ex. 1 (_Glenn_ At"f) at 42—43 The plalntit"fs counter with support of
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.therr own expert hrstorran Professor Charles E Clark, Professor of Hrstory Ementus at
_the Unrversrty of New Hampshrre to the eftect that although the No-A;d Clause was
| adopted “with the conscrousness of a rap|dly growing new Roman Catholrc populatron
a_nd the rise of_ its church and sc_hools. . the amen_dments purpose was srmply_ th_e
- protection of the public s_chool system a_n_d prevention of diversion .of_ tax funds away
_ tro_m .it.” Pls. ErtT 46 .at_ 1.6.e17.._ ..Th_ere 'wer.e also '.other propo_sed constitutional '
amendments added. in 18?7 that indicated a desi're_. to remove “government _trorn -the
| _-rellglous sphere L Id at 17-18 | | ) o .

The Court accepts that the No—Ald Clause was adopted whlle major tensron R

-exrsted between Catholrcs and Protestants |n thrs State concermng among other thrngs o

k _ 'the degree |f at aII the State woutd provrde ard to those crtrzens partrcularly Catholrcs

': who wanted to send thelr chlldren to rellglous schools The Court also has no doubt
that New Hampshrre crtrzens of the era endured forms of serrous rellgrous brgotry, and
suffered from very ob;ectlonable rellglous stereotyplng Yet thls belng sa|d it is also the
' :'.case as Prof Clark concludes that a d|scern|ble major purpose of the No-Ald Clause )
: -.when enacted ‘was to promote and susta;n publrc schools WhICh over t;me were losmg _

- therr Protestant or;entat;on R

Srgnlﬂcantly, New Hampshlre dld not stand sill i in rts efforts to el|m|nate vest|ges o

: of objectronable rel;glous bras in the provrsmn of pubhc servrces such as educatron and
o the Constrtutronal amendments adOpted in 1968 reflect the vrew that by that era, the_ .

New Hampshtre Constrtutron had been cteansed of |mproper retrglous brases or slants

_'F_’ls. Pret_r_lal Repl_y l\/ler_n. 25-26, S. l_\_/larsh_all, The New_Hampshrre Constttutlon_. A

31



_ Referenqe Guide 47-48 (2004); Pls.’ Ex. 24 at 3; Pls. Ex. 46 at 19-20 (Expert Report of
Professor CIarI;). | |
‘The New Hampshire Supreme Court, in a number of advisory décisions, has
never guestioned the force or integﬁty of the No-Aid Clause in Part |l, Article 83, which
is oriented to keep the State from financially supporting “religious” schools. Indeed, in-

1955 Opinion of the Justices, the Court expressly discussed the purpose of the No-Aid

Clause amendment, referencing the statements of the amendment’s sponsor, as well as
the question posed to the voters, going to whether they approved of prohibiting public
mor'a_'ey “from being applied to the support of the schools or institdtions of any religious

sect or denomination.” 1955 Opinion of the Justices, 98 N.H. at 116 (quoting the

Journal of the 1.8.76 _Conven_tidn). The Court concluded: “Article 83 is purposefui and
_nﬁeaningfui énd_ IS _i_n_té_nded__to prevent fhe _u_de___o_f public funds for sectér_ian_ or
_dénominational purposes.” Id. (citation omitted). | | | |

| T.he No—Aid C.Eause stands as a Stéte constitutional expression, separate from
the Federal establishment _Clause. “emphasiz[ing] the sebarati_on of church and

state .. .." S.Marshall, The New Hampshire State Constitution: A Reference Guide 17

(2004).
i, New Hampshire Adv;sory Opinions .
The pames dispute how the Court shou!d lnterpret and apply the pertlnent New

Hampshlre Supreme Court adwsory opinions.

1955 Opinion of the Justices responded to questions propounded by the New

Hampshire House of Representatives, going to whether a proposed bill designed to

promote and support nursing education conflicted with the No-Aid Clause. 99 N.H. at
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 “Court violated the No—Aid CIause and if not, the Federal. Establishment Clause '108

. N H at 270—?1 The brII at issue would take money ralsed from sweepstakes revenues

-and dlvrde it among aII publlc and nonpubhc schools on a per pup1I basis Id at 269
The funds were to be for educatronal purposes not to be used for any other purpose
The Court majorlty decllned to answer whether the proposed b|II vroIated the No-

| _Ald CIause because the Court adwsed that rt onated the Federal Estabhshment

S 'Clause Id at 271 it olted among other cases, Everson v, Board of Educatlon 330.

.'U S 1 (1947) and that cases general iteratron that states oannot aIIocate pubho funds
“to support any reirg|ous actrvrtres or. |nst|tut|ons whatever they may be called or' _'

| ‘whatever form they may adopt to teach or praotice reIrg!on ' Everson 330 U S at 16 |

see aIso 1967 Oprnron ofthe dustrces 108 N. H at 273 (quotlng Everson) It consrdered I _.

cases followmg Everson |nolud|ng Abmoton School District v. Schempp 374 U S 203_ |

- (1963) which artlculated a test for valrdrty under the Establlshment Clause that requ;red

- courts to ask

-' what are the purpose and primary ¢ eﬁect of the enactment? If elther is the
“advancement or inhibition of religion then the enactment exceeds the
~scope of legislative power as circumscribed by the Constitution. Thatisto =
- say that to withstand the stnctures of the Establishment Clause there must

. be a secular |egislative purpose and a prlmary effect that nelther advances
'_ nor |nh|bats rellglon o SR

_ Schempp 374 U S at 222 see also 1967 ODII’IIOh of the Justlces 108 N. H at 274 u

g _(quotlng the Schemgp test) It observed that Sohempp was not on pomt because it

|nvolved rellglous exerclses |n school and drd noth:ng to weaken the establlshed'.'_ |

: _pnnciple that publio funds cannot be used to assrst a rehg|ous :ns’utut:on ! Id

® One of the Justroes Justice Lampron advanced the V|ew that the proposed bill passed oonstrtutzona%
- muster inall respeots Id at 275—~78 _ .
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'.1969 Oplnion of the JuStices responded'to questions from the Nevv Hampshlre

| 'Senate going to whether several proposed b:lls vrolated among other constrarnts the
:. _No_—Ard_ C_lause_and the Federal Establlshment Clause 109 N H. 578 One such blll .
_was to provide a $50 ‘tax exemptron on resrdentlal real estate for property owners wrth

chlldren attendlng nonpublic schools—whether relrgrous or secular ld at 581.

The Court rev:ewed 1967 Opmlon of the Just:ces and rts Establrshment Clause _
_analysrs lt also consudered a Unrted States Supreme Court case |ssued post 1967 that |
- upheld a Iaw from another state deallng Wlth tssues akln to those belng then presented

1d. at 579—80 (reviewing Board of Educatron V. AIIen 392 U S 236 (1968) addressmg

| -the const:tut!onat:ty of loanlng publ;c textbooks to students at nonpublrc schools) The

B 'Court aEso rewewed 1955 Oplnlon of the Justices and lts analysrs under the No-Ald
o Clause ld at 580 81. The Court stated

: .Our state Constltutlon bars aid to sectarlan actlvrtles of the schools and _
; institutions of religious sects or denominations. It is our opinion that since
. secular education serves a public purpose, it may be supported by tax
~ ‘money if sufficient safeguards are provided to prevent more than
. incidental and lndrrect benefit to a rellglous sect or denomination. We are
- also of the opm:on as expressed in Opinion of the Justices, 99 N.H. 519, .
~ 113 A.2d 114, that members of the public are not prohibited from receiving -
- public beneﬂts because of their religious belrefs or because they happen SR
o be attendrng a parochral school. o _ o

| Id at 581 The Court then observed that the Schempp test relatlng. to the (_J_on_stitutio'n _
| of the Unlted States whrle not easy to apply, serves as a gurde tand] mu's.t. be _
| applred by us in cons;dermg the vanous proposals before us.” Id The Ieglslat:ve
proposats the Court then consrdered however concerned not Just the tax exempt:on

_rssue but also rssues relatrng to such matters as transportatron for nonpublrc students :
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and their entrtlement to other beneftts whrch requrred perhaps more analysas or .
} consrderatron | o -

The Court went on to adwse among other things, that the proposed property tax_
exemption would_ create_ “unconstrt_utronai drscnmlnatlon by maklng. avallabl_e _to parents
-fu_nd_s which they could co_ntribute directly to the nonpublic school,. including parochial
'schools, without restricting-the atd to sec.utar education.” Id. And even though some
nonpublrc schools are secular the funds woutd also go towards supportlng relrgrous
'-::_-_Schoots' Whlch is notapubtic purpose ! Id at 582 - | | | N

1992 Opmron of the Justrces responded to questlons from the New Hampshlre

.'Senate regardmg the constrtutionahty, under Part ! Artlcle 6 ofa proposed bll! meant to -
'_promote “parenta! chorce in educatron ? 136 N H 357 ° The proposed brll was to airow .

_._'students to transfer to any state approved schooI ” mcludlng nonpubilc rehglous

_schools and the school drstnct in whrch the student resrdes would be requrred to pay to B

o the recrplent school up to 75 percent of the cost of turtron in the sendrng school drstnct 7

'Id at357

The Court advrsed that the proposed bail ‘was unconstrtutronat under Partt Artlcle o B

~ 6 as it provrded no safeguards to prevent the apptrcatron of pubhc funds to sectanan

_ uses ! Id at 359 (citlng the 1955 Oplnlon of the Justlces and the 1969 Oomron of the

'Justrces) The Court hrghtrghted that “[o]ur Consrtutron recognrzes the fundamental
'separatlon between church and state i td The Court conciuded “the sendmg drstncts_ 3

payments would constrtute an . unrestncted appllcatron of publrc money to sectanan .

- schools ” Id

® A question regarding the constrtutlonahty of the proposed program under Part |, Artlote ‘12 and F’artr tl
Artlcle 5 was also presented but not answered id. at 358 360 o _ o

36



' Examrned together the above-discussed New Hampshire Supreme Court

adwsory oplnlons announce that the New Hampshrre Constrtutron a]lows no more than B

. |ncrdental benefrt to go to or reach “rellglous schools through state ard or tax money

_ 1955 Opinion of the Justrces 99 N.H. at 522 (cailrng rncrdental benefrts to relrgrous

mstrtutrons :mmatenal”) and 1969 Oprnlon of the Justrces 109 N H. at 581 (requrrrng '

suﬁrcrent safeguards to prevent more than rncrdental and mdrrect benefrt to a 3
"-rellgrous sect or denomrnatlon) On the other hand the State Constrtutron is not' -

construed to work to deprrve members of a rellgrous denom:nat:on of publrc benefrts _

- _because of re[ag:ous belrefs 1955 Op:n:on of the Justrces 99 N H at 522

Srgnrf;cantly, these oprnions reﬂect that a piece of Iegrslat;on |s not saved from a

o frndrng of unconstrtutlonairty by vrrtue ot the crrcumstance that the monres oniy get to

o relrglous schools through the chorce of parents 1992 Opln;on of the .Justlces 136 _
N H at 359 (adv:slng as unconstrtutronal a proposed brll establrshlng parental chorce

in educatron for those drssatrsﬂed wrth the student s current school)

The adwsory oprnlons atso show that proposed programs are to be scrutmlzed >

"l_:')ased_ on t_he rndl_wdual fact_s they pres_ent 1955 Oplnlon of the Justrces 99 N H at

522, In this regard 'the'opinions also reflect that the New Hampshrre Supreme Court _

" _has recognlzed that “relrgrous schools have over many years made up a srgnrf;cant |

._.percentage of New Hampshlres nonpublic schools |ndeed predomrnate -196 -

o -.Oprnron of the Justrces 108 N H. at 274--75 1992 Opin;on of the Just;ces 136 N H at
360. S
The State argu'es that the p:ert'i'n_ent advi_,s'o_ry op_inions_should be read_ as adopting |

the Federal Establishment Clause analysis for determ.ining,_'und'er Part |, Article 6 and
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the No-Aid Clause, whether programs such as the one at bar pass constitutional
muster. The State cites a number of Federal Establishment Clause cases _culminatihg

with Zelman v. Simmons-Harris, 536 U.S. 639 (2002). According to the State, in view of

Zelman's Establishment Clause analysis, the New Hampshir.e Supreme Court would not
follow its previous advisory opinions, or read them to not allow the instant program.
To be sure, Zelman upheld, under the Federal Establishment Clause, by a 54

vote, a program through which state funds were use_d to provide “voucher” aid to
students to atte.nd nonpublic schools—both religious and secular—of their parents’
choosing, and_'also to provide tutorial aid for_students who remained in p_u_blic_ schools.
. 536:U.8. at 643—4? (describing thé prog'ram at .E.ssué.).. The ,Z_@_Lr_zgg rhajority focused on
_ whéth.ér_.t'he program had “thé fﬁrbidden ‘effect’ c.)f.ad_vancin_g_.o_r inh_ibit_iﬁg rei_igibn.”. Id.
aes | -

The Zelman majprit_y observed that under the program at issue the participating
religious schools did not receive aid directly from the staie, but only obtéined “voucher”
funds if the parénts chose to send their students there. Id. at 653. The program was
deemed constitutibnal because réiigious schools only benefited thro_Lngh the exercise of
“genuine choice” of the parents who could also usé the funds toward secular education
f they wished. 1d. at 662-63, - |

_ Yet; our Supkeme Court advisory opinions reflect that the pertine_nt_ State
Constitutiénal provisions do more than rﬁ_irror the Federai -Establishment: Clauée. The
opinions shoW that while our_Supreme Court considered perﬁneht federal caées and at
times used th_em as guides, the Court certainly undertook to apply and vindicaie- State

Constitutional strictures themselves.
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Moreover the Zelman decrsron whrch has been descrrbed as a!ter[rng] the
o iandscape of Establrshment Ctause Jurrsprudence in the schoo! frnance context see

- 3Eu!rtt v. Me. Dept of Educ 386 F. 3d 344 348 (1st Crr 2004) hard!y reﬂects a strong

consensus of view among the Justrcesmrndeed it obtained only the support of a bare
majority of the Justrces and featured strong drssents by Justrce Stevens Justrce Souter

'(Jorned by three other Justrces) and Justrce Breyer

The rntervenor-defendants expressly urge thrs Court to not grve our State .

| _ Supreme Court advrsory oprnrons much werght They stress that the oprnrons are

-_“advrsory in nature not the resu!t of an adversarral process and oftentrmes they are _

rssued wrthout outsrde rnput from rnterested partres on both srdes of the constrtutronal

- questron " Intervenor-Defs Proposed Br in Oppnto Pls Mot. fora Prelrm inr 27.

Yet whrle advrsory oprnrons are not “brndrng precedent see State v F’Eoof 162

: "N H. 609 625 (2011) the pertrnent ones here are on pornt consrstently atfrrrn that thrs o :

St_at_e 5 pertrnent constrtutronal constrarnts do not generatly permrt pubho funds to go to_
: ".tinancially support rehgrous schools and have been sustarned over trme (the earlrer_

'_ones berng crted and drscussed rn iater oprnrons wrth the fine of oprnrons gorng from_
1955 to 1992) These are crrcumstances whrch add to therr persuasrveness See in

: thrs reqard Oprnron of the Justroes 95 N H. 540 542 (1949) (advrsory opinion Court in

' drsagreement wrth a prevrous advrsory optnlon |l|ustratrng the tentatrve and provrsronal
'jnature of such oprnrons) Whrle not regardrng the pertrnent advrsory oprnrons as
"‘{brndrng -_preced_ent, _t_he Court vrew_s them to be sub_stantrat!y persuasr_v_e. “ltis not

| appropriate_' for this Court to vary'fror_nthem.
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: -i_v, Constrtutronalrty of the Program

The Court concludes that the program must be deemed to be vrolatrve of the NoQ o

B _. "Ald Clause of Part II Artlcle 83 of the New Hampshlre Constltutton Whlle the program o

o _prowdes funds for schoollng in a number of ways beyond regular publlc educatron and

a parent is accorded cholce as to Wthh schooI a scholarshlp is to be applred (or for

- _homeschoohng) these features are madequate to enabie the program totaIIy to survrve

g scrutiny under the New Hampshlre Constrtutron The program has been shown to have_. o

| 'money ralsed by taxatron mewtably go toward educatlonal expenses at nonpubhc’
| : "‘rehglous schools Wlthout restrzctron regardlng how the money may be used The_
= -_beneflt to “rehglous schools W|II be mev:tably and obv;ousty more than mmdental or de |
:'_:mlnlmrs Whrie the Court has a]ready noted that a srgnlfrcant percentage of New_

: -'Hampshrres nonpublrc schools are re]sgrous in nature the Court need not mqu;re'

B -further mto the depth or type of relrglosrty ofthose schoo!s o

At the Apnl 26 2013 hearlng, counsel for the plamtn‘fs mdtcated that the _

o _ plalntlffs main argument is under Part II Artlcle 83 The Court conflnes it anaIyS|s to "

_thlS provrsron and decllnes to rule on whether the program wolates the other _
: constltutronal prov15|ons the pIalntrffs advance Nothsng about the other constltutlonal. _

| .arguments moreover WouId alterthe Courts severab:hty deC|S|on dlscussed mfra r

| E. Se verabr!rty_'

The pIamtn‘fs argue that the program |f the Court deems |t to be unconstltutronat o

o - on any grounds should be struck down |n 1ts ent|rety, notwrthstandlng the programs
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severablllty cIause . -The .intervenor~defenda.nts. highlight that‘. the. p'rogram' was |
: ._'contemplated to be severable but ra:se certam constttutlonal concerns if the Court only
: drsallows the program in regard to reI[glous type nonpubllc schools . |

In determlnlng severablilty, the Court "presume[s] that the Ieglslature lntended
N that the |nva||d part sha!l not produce entlre |nval|d|ty if the valld part may be reasonabty |

saved ” Carson v Nlaurer 120 N.H. 925 945 (1980) (quotatlon marks and crtataon

- om:tted) The Court “must also determrne however whether the unconst:tuhona!
-'prowsrons of the statute are so mtegrat and essentlal |n the general structure of the act
.:-.that they may not be re;ected wrthcut the resu[t of an entlre collapse and destructlon of ':_ .

- the structure Id (quotatlon marks and cltatlon omltted) The Court erI not sever a. ;

'._-'portlon of a statute 50 as to glve[] a statute meanlng the Iegrsiature drd not intend

either by addltron or subtractlon from 1ts terms Ciarernont School D;st V. Governor

-. _- (Statewade F’ropertv Tax F’has In) 144 N. H 210 218 (1999) (C|tat:on omltted)

_ severabllaty clause wrtl not save a statute :f after sevenng, [v]rtat objectlves m the entlre'

_scheme cannot be carrled out ” ODII’HO]‘] of the Justlces 108 N H. 202 207 (1965).

) _ The program was enacted to promote parental cholce expand educatlonal. _
| opportunltres for New Hampshrre students and lmprove the qualrty of educatron ln New.
'Hampshrre If the Court dlsa!tows scholarshtp funds to be used at rehgious schoots
| .but otherw:se attows the program to go forward the program S goals wrli be hampered | :
"_but not entlrely stym:ed | | L -
5 The Court deems severabiltty to be appropnate conS|stent wrth the Legzs!ature S

.|ntent Accordzng!y, the program may proceed except that scholarshlp montes may not - |

'_-.10 The ptarntlffs d1d not take this posrtton in thetr Second Amended Complamt See Second Am. Compl 1
163 R ; . _ _
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go to “scho_ols or institutions of any :'rellgiou.s sect or:denomination’r within the mean_in'g
. of the. No-Aid Clause ot Part Il. Article 83, and the assoCiated 'tax credits.are’ likevvise B
dlsallowed Thls works to malntarn or preserve a certaln amount of the deswed parental.

'ch0|ce as well as a certaln amount of the desired expanded educatlonal opportunltles.

by allowrng parents to choose between a nonpublrc secular school an out of—dlstnct _
_ publlc school or homeschoollng Further the program W|ll strll be structured to |nst|lE a
certa|n amount of “competmon” for students among schools consrstent with the

' ':' program s expressed purpose |n that regard

| The plarntrﬁs argue that sevenng rn such a manner would re-wnte the program so. |

as to malnly beneflt hlgher—;ncome fam;lres—-—-sornethmg the leg|slature drd not |ntend

_They also raise concerns respectlng whether this would result in S|gnrfrcant oversrght

R and regulatlon to |nsure that schools comply wrth court-;mposed restnct|ons They aver

' -_'-that such severance would create a program far drﬁerent from the one the Leglslature

contemplated Yet in rullng for severablllty, and allowmg the program to go forward ina

severed” state, the Courts honors |ts expressed core purposes even though the _

| _program as severed wrll not be oﬁenng the full range of contemplated schoolrng

i - | opportunrt:es and the Court does not see the remedy it |rnposes as needlng to result in
' any slgnrfrcant and unwanted oversrght or regulatlon | | '

The mtervenor—defendants argue that prohrbrtrng the use of scholarshrp funds at

R nonpubl;c rehglous schools only v:olates the Free Exercuse Clause the Establrshment

Clause_, and the _Equal_ Pr_otect_l_on_ Clause of the U.S._Cons__trtuhon. : _.The Court

™ The intervenor-defendan_ts also argu_e that tundin_:g nonpublic secu%ar schools at the e'xclu_sion of
- nonpublic religious schools has implications on free speech. See Intervenor-Defs.” Supplemental. Br. In -
Opp'n To Pls.” Mot. for Prelim. Inj. 37-38. The Court finds this argument undeveloped and generally
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'd.isagrees The First Circuit Court. of Appe:ats upheld in the face Of these argurnents a

o 'state program that provrded publlc funds to students to be used for therr educatlonai _'

”.expenses at out ofdistnct pubhc schools or nonsectarian nonpublrc schools to the |
exclusmn of relrglous schools. See Eul:tt 386 F.3d 344 (2004) The Court is persuaded
- by the Euﬂtt decrsro_n. | | | |

The intervenor-.defend'ants' _Fr_ee Exercise Clause -a_.rgument rests on the
' _assertion.that e>._<'ctud_in_g “relig_iou_s" schools from _the prog_ram _wou'ld e:xclude_ _citi_ze_ns
fro.m_' a p'u.blic _be'ne:ﬁt because_._'_of_their membership .in a :rezligion' -:This argurnent was.'

: rejected in Eulitt -'Id | at'353-56 JVIoreover the Courts severrng would stlll aﬂow

| "students of all faiths and relrglons to partlcrpate No student wouid be excluded from E : ;

_receivmg a scnmarshrp based on the sLudent s rehgion
New Hampshrre students and therr parents certarnly have. the nght to choose a'"
: -retrgzous educatron However the government is under no obhgat;on to fund rellgrous |
' _"educatlon Id at 354 Indeed the government 1s express!y forbldden from domg 80 by
the very Ianguage of the New Hampsh:re Constrtutlon See N H CONST pt I, art 6 _. .
pt 1| art 83. These provrsrons have their own force and are to be enforced Cf Locke

Davey 540 U S. 712 719 n, 2 (2004) (upholdlng a program to honor a cfause |n the '_

5 _- Washrngton State Constrtutron that reads in pertrnent part [n]o publrc money or property B

shall be appropnated for or apphed to any relrgrous worship, exercrse or mstructlon or

the support of any religrous establ:shment ”)

wrthout merit. See Locke v. Davey 540 U.S 712,721 n. 3 2004) (rather summar:ly dlsmlssmg a srmllar :
: argument) and Eulitt, 386 F.3d at 356-87 (same). . -
% The Court's severance does not implicate the type of governmental scrutrny :nto the Ievel of relrgrosrty
" of nonpublic schools that so concerned Colo. Christian Univ. v. Weaver, 534 F.3d 1245 (10th Cir. 2008).
L Furthermore whrte that Court questroned Eulrtt it did not address Eu rttdrrectty Id at 1256- 57



The intervenor-defendants also argue that the Court’s severance will violate
equat protection rights guaranteed by the U.S. Constitution. This argu"rnent was also

rejected in Eulitt. See 386 F.3d at 356; see also Locke, 540 U.S. at 721 n.3 (holding

that if no Free Exercise Clause violation is found, a program receives rational basis
scrutiny under an Eoual Protection argument). |

In regard to “rational basis scrutiny,” and the severance’s survival, if necessary,
of any such scrutmy the Court concludes that the severance certalnly pesses muster.

See oenerallv Eulitt, 386 F.3d at 356 (Under rational baszs exptalnmg the program’s

| ;ustlflcatlon to mclude [the State s] mtere-sts in conoentratlng limited state fonds on its

: .gan of prov:dlng secuiar education [and] av0|dmg entanglement. S B |
The mtervenor—defendants also argue that this Court 8 chotce of severance will
vrolate the equat protect:on for religions component of Part Il, Artlote 83" of the New
Hampshire Constitution. 1ntervenor-Defs Proposed Br. in Oppn to Pls.” Mot. for a
Prelim. Inj. 36. On the contrary, this Courts severance comports with the plain
language of the No—Aid'Clause in prohibiting the appl_ication of_ _schoiarships “for the use
ot the schools or inetituti_one of any religio:ue sect o__r'denominatio_n." See also N.H.

CONST. pt. 1, art. 6 (“support of schools of any sect or denominati_on."). ,

1V Conclusron
The platntlﬁs request for declaratory relief is GRANTED consistent wrth the
Court_s foregomg ana_lysrs. The_Coort_deciar_es_ that the program \nolates Part 1, Article | :
83 of the New Hampshlre Constltutlon | | | | o
The plaintiffs’ request for injunctive rehef is GRANTED to the extent that

effective immediately, the State and all those involved with the program’s realization
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and lmplementatlon are enjomed from proceedmg to allow scholarshtps as vveti as.any
' assocnated tax credlts to be approved granted or applled or in any way further carned
.--_f_orth or realize_d, in _regard_ to, or toward, or cove_rmg educattonal _expenses of s_choo[s
or inst‘ttutions' of any religious sect or de_nomtnation” within the meaning of Part Il Article
~The Court defers ru]ing on the .pIaintiffs"' request for .attorneys’ fees and
| expenses It is cIear th|s Order waii be appealed The Court WI|| rule on |ssues
.pertalnlng to attorneys fees and expenses once the appeal |s complete . |

The plalntlffs have submttted a Proposed andlngs of Fact and Rulmgs of Law

' _and the lntervenorudefendants have fiIed a Request for Flndlngs of Fact and

- ._uOﬂCMStonS of Law The Courts fmdlngs and ruhngs are contaaned m th|s Order | o

- Insofar as the parttes proposed flndmgs and rulings are conS|stent W|th thls Order they' R

- 'are granted_,_oth_ewvlse, they ar_e d_enred or not_ acted upon, '_ .'

" So _Ordered; E |

”i/ “”“f_

C,e’hn M. Lewis
. Presiding Justice

45



