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NOW COME Petitioners American Civil Liberties Union of New Hampshire and The
Concord Monitor, and respectfully petition this Honorable Court for relief pursuant to RSA ch.
91-A and Part I, Article 8 of the New Hampshire Constitution.

INTRODUCTION

This is a Right-to-Know action under RSA ch. 91-A and Part I, Article 8 of the New
Hampshire Constitution. On May 24, 2019, the Concord Monitor reported that the City of Concord
had requested $5,100 for secret communications equipment. The Town Manager and the Chief of
Police were tight-lipped when asked about the nature of the secret equipment by members of the
City Council. ACLU-NH and the Concord Monitor filed Right-to-Know requests with the City,

and received 29 pages of heavily redacted documents in response.



The City redacted the name of the vendor, the signature block of the person signing the
contract for the vendor, the choice of law provision in the contract, the nature of the services, the
types of information the vendor gathers, and what the vendor does with the wide variety of
information it does gather. Troublingly, the contract the City produced includes a broad
nondisclosure agreement that prohibits the City from sharing the existence or nature of the secret
equipment from courts, grand juries, and defense counsel. It states: “. ... Licensee shall not (and
shall ensure that Licensee Users shall not) disclose Confidential Information to any third party, or
allow Confidential Information to be disclosed to any third party without a court order. Without
limitation, the foregoing does not allow Confidential Information to be disclosed in . .. court
documents or legal filings, judicial or administrative proceedings (including, without limitation,
in pre-trial matters, in search warrants or related affidavits, in grand jury proceedings, or in any
phase of a criminal or civil trial or appeal), or during public forums or other proceedings without
a court order . . . In no event unless compelled by a court, shall Licensee allow the defense in a
criminal proceeding to see the [redacted] name or mark.” (emphasis added).

ACLU-NH and the Concord Monitor filed this lawsuit seeking access to unredacted copies
of the documents. The Petitioners do not know the nature of the secret equipment or what it does.
But they do know that the City and the vendor have agreed to keep everything as secret as possible,
thereby leaving Concord taxpayers in the dark. The public has a compelling interest in knowing
what the City and its police department spend its money on, and the public has an interest in
knowing why the City wants to keep secret communications equipment hidden from public (and
judicial) view. Because there are no legal exemptions to the Right-to-Know law that justify the
City’s redactions, the City should be required to produce the unredacted documents in full.

In support of this petition, Petitioners further state as follows:



FACTS
Parties
1. Petitioner American Civil Liberties Union of New Hampshire (“ACLU-NH”) is a
non-profit organization with an address of 18 Low Ave # 12, Concord, NH 03301. The ACLU-
NH is the New Hampshire affiliate of the American Civil Liberties Union—a nationwide,
nonpartisan, public-interest organization with approximately 1.75 million members (including
over 9,000 New Hampshire members and supporters). The ACLU-NH engages in litigation, by
direct representation and as amicus curiae, to encourage the protection of individual rights
guaranteed under federal and state law, including the right to freedom of information pursuant to
Part 1, Article 8 of the New Hampshire Constitution and New Hampshire’s open records law
(Chapter 91-A). The ACLU-NH has a long track record of working on open records issues both
in and out of the courts.

2. Petitioner the Concord Monitor is the largest daily newspaper that serves the greater
Concord area. It is owned by Newspapers of New England, Inc., a media corporation organized
under the laws of Delaware that publishes nine daily and weekly newspapers in New Hampshire
and Massachusetts. Sixty-five percent of adults in the greater Capital Region market area have read
the Concord Monitor in the past week. In addition, the Concord Monitor’s primary website,
www.concordmonitor.com, is the Capital Region’s top local online news destination, with more
than 2 million page views in a typical month. Its address is 1 Monitor Drive, Concord, NH 03301.

3. Respondent City of Concord (“Concord” or “the City”) is a municipality and

“public body” in the State of New Hampshire and, as such, is subject to the Right-to-Know law

under RSA 91-A:1-a, VI and N.H. Const. Part I, Art. 8.



Jurisdiction and Venue

4. This Court has jurisdiction over this matter pursuant to RSA 91-A:7. “Any person
aggrieved by a violation of [RSA 91-A] may petition the superior court for injunctive relief. In
order to satisfy the purposes of [RSA 91-A], the courts shall give proceedings under [RSA 91-A]
high priority on the court calendar. The petition shall be deemed sufficient if it states facts
constituting a violation of this chapter . . ..” RSA 91-A:7.1

5. Venue is proper in this Court pursuant to RSA 507:9 because Petitioners ACLU-
NH and the Concord Monitor and Respondent City of Concord are located in Merrimack County.

The Petitioners’ Chapter 91-A Requests and the Department’s Response

6. On May 10, 2019, Concord’s City Manager sent a budget proposal to the Mayor
and City Counsel for Fiscal Year 2020. Included in Appendix B to the proposed budget was a line
item for the Police Department’s budget: a proposed expenditure of $5,100 for “Covert
Communications Equipment.” See Exhibit A.

7. At a May 23, 2019 Finance Committee hearing, At-Large City Councilor Fred
Keach asked “Can we get a little hint what that means?”” See “Concord’s $66.5M Budget Proposal
Has Its Secrets,” Concord Monitor (May 24, 2019) attached as Exhibit B. City Manager Thomas
Aspell responded “I don’t know how to answer that question without ‘answering it.”” Id. City
Manager Aspell said that the secret equipment was not a camera or a drone. He did not describe

the item further except to say he had seen the item and the City “need[s] it.” Id.

! Furthermore, “[i]f any public body or public agency or officer, employee, or other official thereof, violates any
provisions of [RSA 91-A], such public body or public agency shall be liable for reasonable attorney’s fees and costs
incurred in a lawsuit under [RSA 91-A], provided that the court finds that such lawsuit was necessary in order to
enforce compliance with the provisions of [RSA 91-A] or to address a purposeful violation of [RSA 91-A].” RSA 91-
A:8. However, “[f]ees shall not be awarded unless the court finds that the public body, public agency, or person knew
or should have known that the conduct engaged in was in violation of this [RSA 91-A] ....” Id.



8. The Concord Police Chief said that the City has a nondisclosure agreement with
the equipment’s vendor that prevents the city from publicizing what the equipment is. Id.

9. While this “equipment” was only publically reported recently, Concord has been
using this equipment since at least 2017.

10.  On May 28, 2019, the ACLU-NH sent a Right-to-Know request pursuant to RSA
ch. 91-A and Part I, Article 8 of the New Hampshire Constitution. See Exhibit C. The request
sought “1. Documents sufficient to identify the specific nature of the ‘covert communications
equipment’ sought by the Concord Police Department at a cost of $5,100 in the City’s budget” and
“2. Any contracts or agreement between the Concord Police Department or the City of Concord
and the vendor providing the ‘covert communications equipment’ referenced above in Request
No. 1. See attached Concord Monitor article.” Id.

11.  On May 29, 2019, Caitlin Andrews, a reporter for the Concord Monitor, sent a
Right-to-Know request seeking “documents related to the $5,100 ‘covert communications
equipment’ sought by the Concord Police Department in the fiscal year 2020 proposed budget.”
See Exhibit D. The request specified that it “includes any contracts or agreements between the
Concord Police Department or the City of Concord and the vendor providing the equipment,
documents that detail the nature of the equipment and the line items associated with the equipment
in the department’s budget.” 1d.

12.  OnJune 10, 2019, the Concord Police Department responded to ACLU-NH’s Right
to Know request. See Exhibit E. The Police Department wrote that it was withholding
“confidential information relative to surveillance technology that is exempt from disclosure under
the law enforcement techniques and procedures for law enforcement investigations.” Id. The

Police Department sent an identical response to the Concord Monitor. See Exhibit F.



13.  The Concord Police Department produced to ACLU-NH and the Concord Monitor
29 pages of redacted documents, including 1) License & Services Agreement, 2) Privacy Policy,
3) Refund Policy, and 4) Amendment to License and Services Agreement. See Exhibit G (redacted
documents produced by the City).

14.  The production contains heavy and unsupportable redactions. Throughout the
production, the name of the vendor is redacted, as is the vendor’s entire signature block on the
Amendment to License and Services Agreement.? The governing law provision in the License and
Services Agreement is also redacted. ® Other redactions appear throughout the documents
concerning the nature of the equipment under contract, what type of information the vendor
gathers, and how the vendor uses that information.

15.  OnJune 17, 2019, counsel for the ACLU-NH sent an email to the Chief of Police
in Concord, proposing to narrow the scope of ACLU-NH’s Right-to-Know request. ACLU-NH’s
counsel wrote “In an effort to narrow the scope of our Chapter 91-A dispute, we are willing to
narrow request No. 1 — while reserving our rights — to documents sufficient to generally describe
the communications equipment purchased. To be clear, we are not seeking the item’s
specifications/capabilities and how the item will be used.” See Exhibit 1. Counsel’s email was not
able to resolve the present dispute.

16.  The License & Services Agreement shows that the vendor is offering “Website,
Applications, or Services” to the City, as well as technical support and maintenance and “optional
hardware.” Exhibit G, pp. 1-4. However, the name and nature of the surveillance equipment seem

to be redacted. Id. As the Concord Monitor reported, “There isn’t much description of what the

2 There was not signature page produced for the License and License & Services Agreement.
3 See Exhibit G, p. 15: “This Agreement shall be construed in accordance with, and governed by, the laws of the
[REDACTED] without regard to the application of conflicts of law principles.”



company does aside from it offering ‘technical products and services to law enforcement
agencies.”” See “Concord’s ‘Covert’ Budget Item Website-Based,” Concord Monitor (June 20,
2019) attached as Exhibit H.

17.  The Privacy Policy is heavily redacted as well. The entirety of the section on the

types of information the vendor gathers through its [redacted] service is hidden:

(B) Information We Collect Through th. Services

In addition, we may collect the following types of personal information through the-Services:

Exhibit G, p. 20.
18. Ominously, the Privacy Policy has a section regarding the “wide variety of”
information the vendor collects at the police’s discretion which is almost entirely redacted:

{C) Information Law Enforcement Agencics Direct Us to Collect from Individuals they

Authorize to Use the -Se-rvices
Law enforcement agencies may direct us to collect a wide variety of information from your -
-a,-'hen you use th

Services. The information may include:

19.  The redacted documents also include a broad non-disclosure provision which

prevents Concord from disclosing information gathered from the equipment to, among others,



grand juries, judges, and criminal defendants. The Amendment to License and Services
Agreement reads: “. . . . Licensee shall not (and shall ensure that Licensee Users shall not) disclose
Confidential Information to any third party, or allow Confidential Information to be disclosed to
any third party without a court order. Without limitation, the foregoing does not allow Confidential
Information* to be disclosed in . .. court documents or legal filings, judicial or administrative
proceedings (including, without limitation, in pre-trial matters, in search warrants or related
affidavits, in grand jury proceedings, or in any phase of a criminal or civil trial or appeal), or during
public forums or other proceedings without a court order.” See Exhibit G, pp. 10-11. (emphasis
added). It continues: “In no event unless compelled by a court, shall Licensee allow the defense
in a criminal proceeding to see the [redacted] name or mark.” Id.

20.  These non-disclosure provisions are very concerning and highlight the need for
these documents to be produced in their entirety. The State, in all criminal cases, has broad
discovery obligations. For example, court rules require the state produce police reports, statements
of witnesses, and scientific experiments to the defendant. See N.H. R. Crim. Pro. 12. The State
also has constitutional obligations to produce exculpatory evidence to a criminal defendant. See
Brady v. Maryland, 373 U.S. 83 (1963); State v. Laurie, 139 N.H. 325 (1995).

21.  The documents Concord has produced raise the troubling questions of whether the
City has been using secret, unidentified technology to gather wide varieties of unknown
information which it has been hiding from the courts and defendants.

ARGUMENT
22.  New Hampshire’s Right-to-Know law under Chapter 91-A is designed to create

transparency with respect to how the government interacts with its citizens. The preamble to the

4 Defined in the document as “Publically disclosing the existence, description, functions, operations, capabilities, or
use of the website applications, or services.”



law states: “Openness in the conduct of public business is essential to a democratic society. The
purpose of this chapter is to ensure both the greatest possible public access to the actions,
discussions and records of all public bodies, and their accountability to the people.” RSA 91-A:1.
The Right-to-Know Law “helps further our State Constitutional requirement that the public’s right
of access to governmental proceedings and records shall not be unreasonably restricted.” Goode
v. N.H. Legis., Budget Assistant, 148 N.H. 551, 553 (2002).

23.  Chapter 91-A has a firm basis in the New Hampshire Constitution. In 1976, Part 1,
Article 8 of the New Hampshire Constitution was amended to provide as follows: “Government
... should be open, accessible, accountable and responsive. To that end, the public’s right of access
to governmental proceedings and records shall not be unreasonably restricted.” Id. New Hampshire
is one of the few states that explicitly enshrines the right of public access in its Constitution.
Associated Press v. State, 153 N.H. 120, 128 (2005). Article 8’s language was included upon the
recommendation of the bill of rights committee to the 1974 constitutional convention and adopted
in 1976. While New Hampshire already had RSA 91-A to address the public and the press’s right
to access information, the committee argued that the right was “extremely important and ought to
be guaranteed by a constitutional provision.” LAWRENCE FRIEDMAN, THE NEW HAMPSHIRE STATE
CONSTITUTION 53 (2d ed. 2015).

24.  Consistent with these principles, courts resolve questions under Chapter 91-A “with
a view to providing the utmost information in order to best effectuate the statutory and
constitutional objective of facilitating access to all public documents.” Union Leader Corp. v. N.H.
Housing Fin. Auth., 142 N.H. 540, 546 (1997) (citation omitted). Courts therefore construe
“provisions favoring disclosure broadly, while construing exemptions narrowly.” Goode, 148 N.H.

at 554 (citation omitted); see also Lambert v. Belknap County Convention, 157 N.H. 375, 379



(2008). “[W]hen a public entity seeks to avoid disclosure of material under the Right-to-Know
Law, that entity bears a heavy burden to shift the balance toward nondisclosure.” Murray v. N.H.
Div. of State Police, 154 N.H. 579, 581 (2006).

25.  Upon a request for governmental records, an agency shall make available for filing
and inspection such files when those files are immediately available for release. RSA 91-A:4, IV.
If the agency is not able to make the records immediately available for inspection, “it shall, within
5 business days of request, make such record available, deny the request in writing with reasons,
or furnish written acknowledgment of the receipt of the request and a statement of the time
reasonable necessary to determine whether the request shall be granted or denied.” Id.

26.  Asexplained below, documents related to this “covert communications equipment”
must be produced because there are no exceptions to the Right-to-Know law justifying Concord’s
redactions.

. The Murray Exemption’s Two-Part Inquiry for Documents Compiled for Law
Enforcement Purposes

27.  “Every citizen during the regular or business hours of all public bodies or agencies,
and on the regular business premises of such public bodies or agencies, has the right to inspect all
governmental records in the possession, custody, or control of such public bodies or agencies,
including minutes of meetings of the public bodies, and to copy and make memoranda or abstracts
of the records or minutes so inspected, except as otherwise prohibited by statute or RSA 91-A:5.”
RSA 91-A:4. RSA 91-A:5 lists ten categories of governmental records exempt from disclosure.
These categories range from records of juries, RSA 91-A:5, I, to video and audio recordings made
by a law enforcement officer wearing body cameras, RSA 91-A:5, X. It is important to note that
none of the exemptions in RSA 91-A:5 refer to nondisclosure agreements; in other words, a

governmental agency may not refuse to produce public records on the grounds that such records

10



are contractually required to be kept secret. The Concord Police Department, in its response to the
Right-to-Know request, does not cite any of the ten exemptions in RSA 91-A:5 as justifications
for the redactions. Instead, Concord relies on the so-called “Murray exemption” for documents
compiled for law enforcement purposes.

28.  The *“Right-to-Know Law does not explicitly address requests for police
investigative files.” Murray, 154 N.H. at 582. As a result, the New Hampshire Supreme Court
adopted the law enforcement exemption from the federal Freedom of Information Act. Id., see also
5 U.S.C. § 552(b)(7). Under the “Murray exemption, ‘records or information compiled for law
enforcement purposes, are exempt from disclosure’ but only to the extent that” the records falls
within one of six categories taken from FOIA. 38 Endicott St. N. v. State Fire Marshall, 163 N.H.
656, 661 (2012). “Thus, the Murray exemption requires a two-part inquiry. First, the entity seeking
to avoid disclosure must establish that the requested materials were compiled for law enforcement
purposes. Second, if the entity meets this threshold requirement, it must then show that releasing
the material would have one of the six enumerated adverse consequences.” Id. (citations and
quotations omitted).

29.  The FOIA and Murray exemption categories are records or information compiled
for law enforcement purposes whose production:

(A) Could reasonably be expected to interfere with enforcement proceedings;

(B) Would deprive a person of a right to a fair trial or an impartial adjudication;

(C)Could reasonably be expected to constitute an unwarranted invasion of personal

privacy;

(D) Could reasonably be expected to disclose the identity of a confidential source,
including a State, local or foreign agency or authority or any private institution which
furnished information of a confidential basis, and, in the case of a record or information
compiled by a criminal law enforcement authority in the course of a criminal
investigation or by an agency conducting a lawful national security intelligence
investigation, information furnished by a confidential source;

(E) Would disclose techniques and procedures for law enforcement investigations or
prosecutions, or would disclose guidelines for law enforcement investigations or

11



prosecutions if such disclosure could reasonably be expected to risk circumvention of
the law; or
(F) Could reasonably be expected to endanger the life or physical safety of an individual.

1. Concord Cannot Satisfy Part One of the Murray Exemption Inquiry, as the Records
Were Not Compiled for Law Enforcement Purposes

30.  As athreshold matter, the City will not be able to show, as it must to support these
redactions, that the records were “compiled for law enforcement purposes.”

31.  When the agency claiming the exemption is a “law enforcement agency,” several
courts use the “rational nexus text” which “requires law enforcement agencies to establish a
rational nexus between the records they seek to withhold and their authority to enforce a statute or
regulation.” 38 Endicott St. N., LLV. V. State Fire Marshall, 163 N.H. 656, 662 (2012); see also
Pratt v. Bester, 673 F.3d 408, 413-21 (D.C. Cir. 1982); Abdelfattah v. U.S. Dep.t Homeland Sec.,
488 F.3d 178, 184-86 (3rd. Cir. 2007) (“We emphasize, however, that Exemption 7 still requires
an agency to demonstrate that the relationship to enforce a statute or regulation and the activity
giving rise to the requested documents is based upon information sufficient to support at least a
colorable claim of the relationship’s rationality”); Church of Scientology of California, Etc. V. U.S.
Dept. Army, 611 F.2d 738, 748 (9th Cir. 1979).°

32.  The records appear to be a draft contract between the City of Concord and the
vendor, an addendum to that contract, a refund policy, and a privacy policy. These legal documents
all appear to have been drafted by the vendor (the License & Services Agreement between the
“Licensee,” referred to in the agreement as “you,” and the redacted vendor, “referred to in the
agreement as “we” or “us”). The records Concord has redacted are not police reports, gang

intelligence, criminal record histories, or internal memoranda between administrators, which likely

> Other circuits have used a per se rule where all records from a law enforcement agency are deemed to be compiled
for law enforcement purposes. 38 Endicott St, 163 N.H. at 662. The New Hampshire Supreme Court has not decided
whether to use the per se rule instead of the rational nexus test.

12



all would be compiled and used for law enforcement purposes. Instead, the documents Concord
has redacted appear to be a contract for services (with addendum) and the privacy and refund
policies of a private company. As a result, Concord cannot carry its burden of proving these
documents were assembled for law enforcement purposes.

I11.  Concord Cannot Satisfy Part Two of the Murray Exemption Inquiry, As It Cannot
Show That Disclosure Would Cause Any of the Six Enumerated Adverse

Consequences
A. Production of the Records Would Not Interfere With Enforcement under
Exemption A

33. The City appears to be relying on Exemption A, which permits nondisclosure when
production of the records in question “Could reasonably be expected to interfere with enforcement
proceedings.” See Exhibit E (“such disclosure could also compromise criminal investigations. .
). The key question in this inquiry is “whether revelation of the data will tend to obstruct, impede,
or hinder enforcement proceedings.” Curran v. Dept. of Justice, 813 F.2d 473, 474 (1st. Cir. 1987).
To show that these adverse consequences would result from disclosure, the party resisting
disclosure must show (1) that “enforcement proceedings are pending or reasonably anticipated”
and (2) that “disclosure of the requested documents could reasonably be expected to interfere with
those proceedings.” 38 Endicott St. N., LLC, 163 N.H. at 665 (quoting Murray, 154 N.H. at 582—
83). This burden falls squarely on the government entity resisting disclosure. See Murray, 154
N.H. 579 (“[i]t is not the petitioner’s responsibility to clarify the respondents’ vague
categorizations.”). Put another way, in order to rely on this exception, an agency must be able to
point to a specific pending or contemplated proceeding. See Badran v. U.S. Dep’t. of Justice, 652
F. Supp. 1437, 1440 (N.D. lll. 1987) (“[i]f an agency could withhold information whenever it could
imagine circumstances where the information might have some bearing on some hypothetical

enforcement proceeding, the FOIA would be meaningless.”). And the agency must be able to

13



demonstrate that harm will come to the investigation or enforcement of that specific proceeding to
justify non-disclosure under this exception.

34.  The City points to no specific enforcement proceedings, nor does it explain how
producing any of the redacted information will place those enforcement proceedings at risk. The
City has produced no evidence in support of its position other than conclusory assertions. ~ Such
conclusory assertions are clearly insufficient. To successfully invoke Exemption A, “the
government must show, by more than conclusory statement, how the particular kinds of
investigatory records requested would interfere with a pending enforcement proceeding.”
Campbell v. Department of Health & Human Servs., 682 F.2d 256, 257 (D.D.C. 1982). Courts
across the country have uniformly rejected invocation of the “law enforcement” exception based
on conclusory, speculative assertions without particularized supporting facts. See, e.g., Jane Does
v. King Cty., 366 P.3d 936, 945 (Wash. Ct. App. 2015) (ordering release of security surveillance
footage of a shooting and rejecting conclusory assertion of interference with witnesses or law
enforcement; holding that proponents of secrecy “were obligated ‘to come forward with specific

evidence of chilled witnesses or other evidence of impeded law enforcement’”) (citation omitted);
Sussman v. U.S. Marshals Serv., 494 F.3d 1106, 1114 (D.C. Cir. 2007) (exception “require[s]
specific information about the impact of the disclosures” on an enforcement proceeding); id. (“[I]t
is not sufficient for an agency merely to state that disclosure would” interfere with a proceeding;
“it must rather demonstrate how disclosure” would do so); Grasso v. I.R.S., 785 F.2d 70, 77 (3d
Cir. 1986) (“[T]he government must show, by more than conclusory statement, how the particular
kinds of investigatory records requested would interfere with a pending enforcement proceeding.”

(citation omitted)); Estate of Fortunato v. I.R.S., No. 06-6011 (AET), 2007 WL 4838567, at *4

(D.N.J. Nov. 30, 2007) (a “categorical indication of anticipated consequences of disclosure is

14



clearly inadequate.”) (quoting King v. U.S. Dep’t of Justice, 830 F.2d 210, 223-24 (D.C. Cir.
1987)); North v. Walsh, 881 F.2d 1088, 1100 (D.C. Cir. 1989) (the government must prove release
of records would “interfere in a palpable, particular way”). Here, the City has failed to meet its
substantial burden.

35. Moreover, while New Hampshire courts have not provided a precise definition of
“interfere” in this context, they have given a general sense of the severity of interference they
consider sufficient to justify withholding information, stating that “disclosure of information may
interfere with enforcement proceedings by ‘[resulting] in destruction of evidence, chilling and
intimidation of witnesses, and revelation of the scope and nature of the Government’s
investigation.”” 38 Endicott St., 163 N.H. at 667 (quoting Solar Sources, Inc. v. United States, 142
F.3d 1033, 1039 (7th Cir. 1998)). None of these considerations are applicable here.

B. Production of the Records Would Not Risk Circumvention of the Law under
under Exemption E

36. The City also appears to be relying on Exemption E, which permits nondisclosure
when production of the records in question “Would disclose techniques and procedures for law
enforcement investigations or prosecutions, or would disclose guidelines for law enforcement
investigations or prosecutions if such disclosure could reasonably be expected to risk
circumvention of the law.” See Exhibit E (*The disclosure of this information could compromise
the effectiveness of the technology and allow individuals who are the subjects of investigations to
employ countermeasures. . .”).

37. In Montenegro v. City of Dover, 162 N.H. 641, 643 (2011), the New Hampshire
Supreme Court considered the application of Exemption E to a request for “the precise locations
of the City’s surveillance equipment,” “the recording capabilities for each piece of equipment,”

“the specific time periods each piece of equipment is operational,” and “the retention time for any

15



recordings.” The City had agreed to turn over “the general location and buildings” where the

cameras were cited, “the number of cameras in and around each site,” “the capability and intent of

the Dover Police to monitor cameras from remote locations,” the “intent of the Dover Police not

to monitor the cameras on a regular basis,” the *“cost of the security equipment,” “the names of the
vendors installing the security equipment,” the contracts for the installation, and when the
equipment was installed. Id. at 643-44 (citations and quotations omitted). The Court ruled that
the withheld information “is of such substantive detail that it could reasonably be expected to risk
circumvention of the law by providing those who wish to engage in criminal activity with the
ability to adjust their behaviors in an effort to avoid detection.” Id. at 648.

38. Here, Petitioners are not asking for the level of “substantive detail” that could be
expected to risk circumvention of the law described in Montenegro. Petitioners are only seeking
a general description of the equipment, and—unlike in Montenegro—have deliberately not sought
the item’s specifications/capabilities and how the item will be used (which was deemed exempt
from disclosure in Montenegro). In addition, and significantly, the City here is withholding the
vendor name and contract despite the fact that this information was actually produced by the Town
in Montenegro. The redactions in the contract appear to black out the name of the vendor and
general descriptions of the type of equipment the City has purchased, which is akin to the type of
information voluntarily disclosed in Montenegro. Where an agency cannot demonstrate that
release of records would cause circumvention, the records must be produced. See, e.g., Am. Civil
Lib. Union Found. v. U.S. Dep’t. Homel. Sec., 243 F. Supp. 3d 393, 402-405 (S.D.N.Y. 2017) (no

showing that questions asked of unaccompanied children detained at U.S. border are exempt under

this exception); Families for Freedom v. U.S. Customs and Border Protection, 797 F. Supp. 2d
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375, 391-94 (S.D.N.Y. 2011) (rejecting agency’s withholding of border arrest statistics because
release would not pose risks of circumvention of the law).

C. Production of the Records Would Not Put Lives at Risk under Exemption F

39. Finally, the City appears to be relying on Exemption F, which permits
nondisclosure when production of the records in question “Could reasonably be expected to
endanger the life or physical safety of an individual.” See Exhibit E (“The disclosure of this
information could . . . endanger the lives and physical safety of the law enforcement officers who
utilize the technology.”). It is incumbent upon an agency seeking to withhold production under
this exemption to demonstrate that there is a nexus between the production of the records and risk
of harm. See Banks v. U.S. Dep’t. of Justice, 700 F. Supp. 2d. 9, 18 (D.D.C. 2010) (ruling that
agency’s declaration did not explain ‘whether there is some nexus between disclosure and possible

harm.””). In addition, the agency must show an increased risk of danger to specific individuals.
See Am. Civil Lib. Union v. U.S. Dep’t. of Defense, 543 F.3d 59, 70-71 (2nd Cir. 2008) (rejecting
government’s contention that photographs showing abuse of detainees at Abu Ghraib facility could
be exempted from disclosure because of increased risk to United States forces in Afghanistan
generally: “the defendants do not identify a single person and say that the release of the Army
photos could reasonably be expected to engager that person’s life or physical safety; the threat to
any one person is far too speculative. . . It is plainly insufficient to claim that releasing documents
could reasonably be expected to endanger some unspecified member of a group so fast as to
encompass all United States troops. . .””) overturned by statute as recognized by 901 F.3d 125 (2"
Cir. 2018).

40.  Concord has not been (and will not be) able to demonstrate—as it must to justify

the withholding of these records—that producing the name of the company supplying this
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equipment or the nature of the data collected by the vender, would pose an increased risk to the
lives and safety of the operators of this equipment.
Conclusion

41.  Concord’s effort to keep secret its contract for services and the vendor’s privacy
and refund policies should be rejected. While the nature of equipment the City has purchased is
not clear, what is clear is that the City has entered into a non-disclosure agreement with an
unnamed vendor that requires the City to take steps to prevent disclosure of important information
to courts, grand juries, and defense counsel. However, Concord will not be able to demonstrate
that the redacted information comes within any of the Right-to-Know exemptions, and, as a result,
Concord should be compelled to produce the non-redacted records in their entirety.

Prayer for Relief

WHEREFORE, Petitioners respectfully pray that this Honorable Court:

A. Give this action “priority on the Court calendar” as required by RSA 91-A:7, by
issuing Orders of Notice forthwith and scheduling a hearing on the relief Petitioners
seek;

B. Permit counsel for the Petitioners to review the unredacted documents pursuant to
a mutually available protective order;

C. Rule that the unredacted License & Services Agreement, Privacy Policy, Refund
Policy, and Amendment to License and Services Agreement requested by
Petitioners is a public record that must be made available for inspection by
Petitioners and members of the public under Chapter 91-A and Part I, Article 8 of
the New Hampshire Constitution;

D. Pursuant to RSA 91-A:8, | grant Petitioners reasonable attorneys’ fees and costs as
this lawsuit was necessary in order to enforce compliance with the provisions of
Chapter 91-A or to address a purposeful violation of Chapter 91-A. Fees are
appropriate because Respondent knew or should have known that the conduct
engaged in was in violation of Chapter 91-A; and

E. Award such other relief as may be equitable.
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Date: July 23, 2018

Respectfully submitted,

AMERICAN CIVIL LIBERTIES UNION OF NEW
HAMPSHIRE AND THE CONCORD MONITOR

By and through their attorneys affiliated with the
American Civil Liberties Union of New Hampshire
Foundation,

[s/ Henry R. Klementowicz

Gilles R. Bissonnette (N.H. Bar No. 265393)
Henry R. Klementowicz (N.H. Bar No. 21177)
AMERICAN CIVIL LIBERTIES UNION OF NEW
HAMPSHIRE FOUNDATION

18 Low Avenue

Concord, NH 03301

Tel.: 603.333.2201

gilles@aclu-nh.org

henry@aclu-nh.org

19


mailto:henry@aclu-nh.org

EXHIBIT A



2020 Operating Budget

Appendix B

Program Change Requests

Legal
1099 Expert Fees
1128 Solicitor/Deputy Solicitor Labor Grade Increase
Total Department
Assessing
1070 Measure & Inspection of Comm/Ind & Exempt Prop
Total Department
Human Resources
1076 Change Safety and Training Coordinator Position
Total Department
Finance
1066 Adobe Acrobat DC
1079 Annual Munis Conference
1065 Promotion to Purchasing Agent II
1118 Staff Development
Total Department
Information Technology
1100 Employee Security Awareness training
1102 New Helpdesk Technician
1103 New Network Security Engineer
1101 Technology Related Compensation Study
Total Department
City Clerk - Elections
1080 Elections - Additional Overtime
1082 Elections - Temporary Staffing
1083 Voting System
Total Department
Police
1015 2 FT Police Officers
1012 Ammunition
1108 CID Desk Top Computer
1007 Covert Communications Equipment
1016 CSA Step Increase
1025 CSD - Promotional and Educational Materials
1060 Employee Recognition
1003 Fitness Room Equipment and Maintenance
1005 FT Admin Tech II Records
1002 Honor Guard Uniforms
1001 Leads Online Service

Department

$20,000
$7,275
$27,275

$145,000
$145,000

$2,076
$2,076

$400
$2,000
$8,336
$250
$10,986

$8,500
$48,228
$71,024
$5,000
$132,752

$5,648
$7,738
$26,400
$39,786

$74,982
$6,280
$3,200
$5,100
$776
$2,500
$10,000
$5,000
$65,680
$1,500
$5,600

Manager

$0
$7,275
$7,275

$0
$0

$0
$0

$400
$0
$0
$250
$650

$0
$0
$0
$5,000
$5,000

$5,648
$7,738
$0
$13,386

$0
$6,280
$0
$5,100
$0
$1,000
$0
$0
$0
$0
$0
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2020 Operating Budget

Appendix B
Department  Manager
Police (continued)
1006 Plausawa Hill Tower Rental $8,300 $8,300
1053 Police Canine Unit $49,270 $0
1014 Police Motorcycle Instructor $5,000 $0
1056 Polygraph Examiner Training $7,500 $0
1055 School Resource Officer - MVMS $106,179  $106,179
1152 School Resource Officer - MVMS ($79,635)  (879,635)
1000 Specialized Investigative Training $5,000 $0
1008 SRO Training $6,600 $0
1011 TASER Equipment $8,070 $8,070
1013 Tuition Reimbursement $4,950 $0
1057 Uniform Badge Replacement $3,300 $0
1004 Workstation Replacement Program $5,000 $0
Total Department  $310,152 $55,294
Fire

1052 Additional Ambulance Company $833,210 $0
1051 Admin Specialist II to Fiscal Supervisor $3,723 $3,723
1137 AirVac Filters $9,135 $9,135
1050 Assistant Fire Marshal Position $56,182 $0
1049 Fire Alarm & Traffic Technician $39,955 $0
1098 Hazardous Materials Sensors $1,000 $1,000
1024 New Fire Training Facility O&M Costs $5,400 $5,400

Total Department  $948,605 $19,258
General Services

1067 Downtown Snow Removal Contracted Services $3,560 $3,560
1097 Equipment Replacement $5,560 $5,560
1029 Fleet Repairs, Parts, and Supplies $68,709 $40,000
1039 Mail Room Door $4,500 $0
1040 Professional Development for PPD Staff $2,190 $2,190
1119 Rental Space for the Shattuck Wagon $2,400 $2,400
1021 Sealing Concrete Sidewalks from Main St. Project $7,500 $7,500
1022 Sidewalk Fence Replacement - N.Spring by Cambridge $16,400 $0
1090 Snow and Ice Control Overtime Increase $56,150 $0
1031 Street Tree Planting $13,000 $13,000
1153 Street Tree Planting Revenue ($13,000)  ($13,000)

Total Department  $166,969 $61,210
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Appendix B

Community Development

1084 Adobe Pro Software Annual Subscriptions
1116 Certification Exams and Study Guides
1075 ED - 2nd IEDC Conference

1063 Microfilm & Fiche Reader/Printers

1088 New iPads for ADR Committee

1062 Office Partitions

1059 Protective Footwear

1089 Solar RFP Consultant Services

Library

1121 FT Lib Assistant II to FT Lib Technician
1122 Phone Stipend

Parks & Recreation

1019 Additional Horticultural Supplies

1104 Computer for Green Street Community Center
1091 Filters for HVAC

1047 Laptop for Memorial Field

1034 Leased Truck

1094 Lifeguard Certification Reimbursement

1092 National Playground Inspector Training

1046 Park Rules and Regulation Signage

1130 Parks OT Increase

1129 Revenue Management School

1087 Skate House at White Park Operation Full Year
1105 Skate House at White Park Operation Full Year
1026 Software and iPad for Playground Inspections

Human Services

1037 Admin Specialist II PT to PPT

1064 Education and Training

1058 Language Bank

1074 Prescription Assistance

1044 Burial and Transportation Assistance

Department

$540

$250

$2,550

$4,000

$4,000

$11,963

$800

$7,000

Total Department $31,103
$4,767
$600
Total Department $5,367
$5,000
$3,100
$1,400
$1,800
$10,800
$4,000
$1,400
$4,800
$18,960
$2,510
$63,725
($64,000)
$1,600
Total Department $55,095
$11,679
$350
$200
($1,000)
$2,450

Total Department $13,679

Total General Fund $1,888,845

Manager

$540
$250
$2,550
$0

$0

$0

$0
$7,000
$10,340

$4,767
$600
$5,367

$0

$0
$1,400
$0

$0
$4,000
$0

$0
$18,960
$2,510
$63,725
($64,000)
$0
$26,595

$0
$350
$200
($1,000)
$2,450
$2,000

$206,375
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Appendix B
Department  Manager
Parking
1133 Labor Grade Adjustments $5,293 $5,293
1134 Meter Expansion Phase 2 $42,608 $42,608
1150 Meter Expansion Phase 2 ($92,209)  ($92,209)
1131 Non-meter Ticket Revenue / General Fund Admin Fee ($100,000) $0
1151 Non-meter Ticket Revenue / General Fund Admin Fee $50,000 $0
1132 Staffing Adjustments $125,519  $125,519
1149 Staffing Adjustments Associated Revenue ($259,436) ($259,436)
1143 State Street Garage Pressure Washing $26,260 $26,260
1135 Storrs Street 20 Meters (Dixon to Holiday Inn) $3,268 $3,268
1148 Storrs Street 20 Meters Associated Revenue ($6,736) (86,736)
1136 Storrs Street 60 Meters (Theatre to S. Main) $11,698 $11,698
1147 Storrs Street 60 Meters Associated Revenue (846,244)  ($46,244)
Total Parking Fund ($239,979) ($189,979)
Sears Block Tax Increment Finance District (SBTIF)
1146 Sealing Concrete Sidewalks from Main St. Project $7,500 $7,500
Total SBTIF Fund $7,500 $7,500
Golf
1138 Club House Repairs $5,000 $5,000
1142 Golf Temp Labor $5,000 $5,000
1141 Lime for Turf $5,000 $5,000
1139 Lighting Upgrade $4,000 $4,000
1140 Tent and Event Expenses $5,140 $5,140
Total Golf Fund $24,140 $24,140
Arena
1124 Credit Card Processing $8,700 $8,700
1127 Skate Sharpener $15,800 $15,800
Total Arena Fund $24,500 $24,500
Solid Waste
1120 Closed Landfill Engineering Services $19,600 $19,600
1023 Continued NHDES Required PFAS Testing $3,600 $3,600
1144 Recycling Dumpster Lid Change $32,139 $32,139
1145 Recycling Dumpster Lid Change ($18,200)  ($18,200)
Total Solid Waste Fund $37,139 $37,139
Water
1117 Chemical Increase (Hutchins Street) $14,430 $14,430
1125 Equipment Replacement (Water) $200 $200
1033 Part-time Fiscal Technician II $16,972 $0
Total Water Fund $31,602 $14,630
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Appendix B

Wastewater

1111 Additional Laboratory Analytical (PFAS Sampling)
1123 Additional Laboratory Analytical Supplies

1110 Chemical Increase (Hall Street and Penacook)
1126 Equipment Replacement (Wastewater)

1109 HVAC Electricity Increase
1038 Natural Gas Increase

Department

$3,500

$1,880

$6,720

$3,150

$23,000

$22,250

Total Wastewater Fund $60,500

Total All Funds $1,834,247

Manager

$3,500
$1,880
$6,720
$3,150
$23,000
$22,250
$60,500

$184,805
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ACLU
NH

May 28, 2019

VIA EMAIL (bosgood@concordpolice.com)

Bradley C. Osgood

Chief of Police

Concord Police Department
35 Green Street

Concord, NH 03301

Re:  Right-to-Know Request Regarding $5,100 Budget Line Item and Contract

Dear Chief Osgood:

This is a Right-to-Know request to the Concord Police Department (“the Department”)
pursuant to RSA 91-A and Part I, Article 8 of the New Hampshire Constitution by the American
Civil Liberties Union of New Hampshire (“ACLU-NH”). The ACLU-NH defends and promotes
the fundamental principles embodied in the Bill of Rights and the U.S. and New Hampshire
Constitutions. In furtherance of that mission, the ACLU-NH regularly conducts research into
government activities in New Hampshire. We ask that your Department waive fees associated
with responding to this request. Please contact me to discuss the fee waiver in advance of
preparing any copies.

Below is the specific request:

1. Documents sufficient to identify the specific nature of the “covert
communications equipment” sought by the Concord Police Department at a cost
of $5,100 in the City’s budget.

2. Any contracts or agreements between the Concord Police Department or the City
of Concord and the vendor providing the “covert communications equipment”
referenced above in Request No.1. See attached Concord Monitor article.

In responding to this request, please consider the time limits mandated by the Right-to-
Know law. In discussing those limits in ATV Watch v. N.H. Dep’t of Res. & Econ. Dev., 155
N.H. 434 (2007), the New Hampshire Supreme Court has stated that RSA 91-A:4, IV requires
that a public body or agency, “within 5 business days of the request, make such records
available, deny the request in writing with reasons, or to furnish written acknowledgement of the
receipt of the request and a statement of the time reasonably necessary to determine whether the
request shall be granted or denied.” Id. at 440.



If produced, these records must be produced irrespective of their storage format; that is,
they must be produced whether they are kept in tangible (hard copy) form or in an electronically-
stored format, including but not limited to e-mail communications. If any records are withheld,
or any portion redacted, please specify the specific reasons and statutory exemption relied upon.
See RSA 91-A:4, IV (official must “make such record available” or “deny the request in writing
with reasons”) (emphasis added).

Thank you for your anticipated cooperation. I look forward to hearing from you as soon
as possible. Of course, if you have any questions or concerns, do not hesitate to contact me.

Very truly yours,
/s/ Gilles Bissonnette
Gilles Bissonnette

ACLU-NH, Legal Director
Gilles@aclu-nh.org

Cc: James Kennedy, Esq.
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CONCORD @ MONITOR

One Monitor Drive

Post Office Box 1177
Concord, NH 03302-1177
603-224-5301

May 29, 2019

Bradley Osgood
City of Concord

41 Green St.
Concord, NH 03301

Dear Chief Osgood,

Pursuant to the state's Right-to-Know law, RSA 91-A, we respectfully request the city provide us with
documents related to the $5,100 “covert communications equipment” sought by the Concord Police
Department in the fiscal year 2020 proposed budget.

This includes any contracts or agreements between the Concord Police Department or the City of
Concord and the vendor providing the equipment, documents that detail the nature of the equipment
and the line items associated with the equipment in the department's budget.

As you know, the Right-to-Know law affords every citizen “the right to inspect all governmental
records in the possession, custody, or control of such public bodies or agencies.”

If you choose to deny any part of this request, please cite the specific statutory exemptions on which
you rely. If possible, we request that the information be provided to us electronically.

Thank you for your attention to this request. Please contact me as soon as possible if | can clarify
the information | am seeking. Otherwise, | look forward to hearing from you within five business
days, as required by state law.

Sincerely,
Caitlin Andrews

369-3309
candrews@cmonitor.com



EXHIBIT E









EXHIBIT F









EXHIBIT G


























































































EXHIBIT H



6/20/2019 Concord’s ‘covert’ budget item website-based

(https://www.concordmonitor.com)

News > Local (/News/Local/)

Concord’s ‘covert’ budget item website-based

By CAITLIN ANDREWS (/byline?byline=By CAITLIN ANDREWS )
Monitor staff
Published: 6/16/2019 6:14:02 PM

It looks like $5,100 will buy the city of Concord access to a website and services that can be used to collect data for law
enforcement purposes.

A (https://www.concordmonitor.com/Concord-NH-budget-2020-parking-enterprise-funds-capital-improvement-
projects-25678282)Monitor_article mentioned (https://www.concordmonitor.com/Concord-NH-budget-2020-parking-
enterprise-funds-capital-improvement-projects-25678282) a few weeks ago that Concord’s proposed budget for next
year — a $66.5 million plan detailed in over 600 pages — has at least one line item that can’t be explained by city
officials. This “covert communications equipment” is covered by a non-disclosure agreement through the city and its

vendor. Even the line-by-line version of the budget doesn’t offer clues.

City Manager Tom Aspell has previously said the equipment isn’t body cameras or drones.

XIOm_tPYobvD2wrtJ2Rm5xL 1Y JfxBIF7j5Kdp08UwOSFdcPLHbIqFBISYkVLFGg37X0KPkPmMOV
B_Qtop_JmWIdVdKZb_7mKr6ChimiyFocthF GarcPkulJTFeeU5RxkonMnvkNU57aa1FKoRKKguil
z1T6TiSq10Z273aRikL7wvCX8lhG3hCKguuThURIVIO6y30c39ZVROtrdYnTKyPm078ZEfYMzhS
VwL47160Hyr_oyYa_-5eLkTwkZxLA-
bjLZc51M8kd3jHgl3g0u9pdYqx7769R05kiqgeHbFFks4oshOtHtAYKBHtCyOwTAXKINJ-
91l07GJujszglLJVvxIfmHymGdjyBdXPNPtO9bggkt8ceHnwrc-oASW5NEB1yHo-
mYTE2qgrsmxthiLe4jD5FNzKJ-kLo-5mSPo8jbdEBmzHCaQ9Mu-BgoDklyx_3IH1LIU-
Q1BJmJPxwOxhw5qnGPODKBkxfWEC6AMEJD70eZfyBHogSRFJOQ1jW80Mu6pIR7_01SdM89c
pkJIGPWTftaj_QVF 1w0zuAIMI67AdQGb1-
vMrnV2nSjCucFgarZNKMQU6qJWCA4Njad_Tnf8cZrE_Mj6BQSEBSO_ugS8UVV2E591-
TuUp4IbKh59rY 1rQTtolUpvxUwX28S4jaZH1YBt4EGk-
u__0yg1J2AMI4Bd_DWdZ5YRHImM6jtC1WYylZg177EJLu3045hqf3HMCIS7UhCVD6t_IBe4M3Wzyl

e SKIP AD >

But a license and service agreement between the city and the unknown vendor gives a little more insight into what that
equipment may be and how Concord’s relationship with the described “independent contractor” will work.

A redacted version of the agreement was provided to the Monitor last week by Concord police Chief Bradley Osgood
through a right-to-know request. Osgood cited a law enforcement exemption in RSA 91-A:4 as the reason for the
redactions as well as New Hampshire Supreme Court cases Murray v. State Police and Montenegro v. City of Dover.

“The contract has been redacted because it contains confidential information relative to surveillance technology,”
Osgood wrote.

The contract, signed Oct. 28, 2017, by former Concord purchasing manager Douglas Ross, details how the vendor’s
“Website, Applications, or Services” can be used by the city. There isn’t much description of what the company does
aside from it offering “technical products and services to law enforcement agencies.”

The agreement has stringent confidentiality rules.

https://www.concordmonitor.com/Concord-NH-police-covert-communications-budget-item-still-secret-26171749 1/8
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6/20/2019 Concord’s ‘covert’ budget item website-based

“Publicly disclosing the existence, description, functions, operations, capabilities, or use of the website ... could
compromise the effectiveness of the technology,” the agreement reads in capital letters.

The agreement also says disclosing the use of the vendor’s services could compromise “public security investigations”
and endanger law enforcement lives.

Should Concord learn that anyone — district attorneys, judges or members of the public, for example — are planning to
use the information the vendor collects, obtain it through open records laws, or if a judicial or administrative tribunal

orders its release, the city is required to notify the vendor.

“Licensee will immediately inform (redacted) and cooperate in any effort by (redacted) to intervene and prevent such
use or disclosure,” the agreement reads.

The vendor appears to have a public portion of its website through which it can collect business or personal contact
information such as names, phone numbers and demographic detail.

It also appears law enforcement can collect data from the city when they use the service, according to the agreement.

What kind of data they will collect is unknown.

The contract doesn’t detail how long the agreement will last.

License & Services Agreement

This is an agreement between you and any enlity, organization, or go entity you are

authorized to bind (hereinafter collect ively referred to as "Licenses,” “You," or words of similar
import) and d its subsidiaries and affiliates (collectiv ely "we," "us,” or

words of similar ymport). In order to use an lications ("Applications"), access
the i_nfclrma!icn contained on the| r otherwise make use of any of the
services or materials provided by (the "Services"), you must first read this agreemenl (the
"Agreement”) and accept it. You may not use or permit any person to access or use under your or
authority or direction (whether they are acting in accordance in the course of such access or use or
not) the Website, Applications, or Services if You do not accept this Agreement and the terms herein.
You accept the terms of the Agreement by clicking to accept, by agreeing to the terms of the
Agreement in the user interface for any of the Website, Applications, or Services, or by using the
Website, Applications, or Services. In the latter case, You understand and agree thnl‘h\u’ll treat
Your use of the Website, Applications, or Services as acceptance of the terms from that point

Is. From your accey of these terms and conditions, these terms and conditions shall
replace any other terms of service that may have previously applied to your use of the Website,
Applications or Services.

By putting a check mark next 1o 1 AGREE and clicking on SIGN & CONTINUE or by using the
Website, Applications, or Services, You represent that You have read and agree to the terms and
conditions of this Agreement, which also include and incorporate (Acceptable Use Policy and
Privacy Policy. These terms and conditions will remain in effect 1 roughout Your use of the Website,
Applications, and Services and inue after this Ag expires or is terminated as set forth
hercin. These terms and conditions are legally binding should You choose 1o proceed with use of the
Website, Applications, or Services.

RECITALS
WHEREAS, -n!Te-rs various lechnical products and services 1o law enforcement agencies: and
WHEREAS. Licensee desires 10 use certain products and services offered hy-

NOW, THEREFORE, in consideration of the mutual covenants set furth herein and for other good
and valuable consideration, and Licensce agree as follows: .

1. License, Restrictions, Qwnership

The Concord City Council will be voting on the item, along with the rest of the $66.5 million operating budget, Monday
at 7 p.m. A public comment portion of the meeting will precede the vote.

(Caitlin Andrews can be reached at 369-3309, candrews@cmonitor.com or on Twitter at @ActualCAndrews.)
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f Share on Facebook

(https://www.facebook.com/sharer/sharer.php?s=100&u=https%3a%2f%2fwww.concordmonitor.com%2fConcord-NH-police-covert-communications-budget-
item-still-secret-26171749)

¥ Share on Twitter

(https://twitter.com/share?url=https://www.concordmonitor.com/Concord-NH-police-covert-communications-budget-item-still-secret-26171749&text=Concord’s
‘covert’ budget item website-based)

& Share via E-Mail

(mailto:?&subject=Concord’s ‘covert’ budget item website-

based&body=Read%20this%20article%20from%20the%20Concord%20Monitor%3A%20%20https://www.concordmonitor.com/Concord-NH-police-covert-
communications-budget-item-still-secret-26171749)
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More News (/News)

Police identify man killed while working at Franklin auto shop (/Franklin-man-trapped-under-vehicle-identified-
26428308)

By LEAH WILLINGHAM - Today

A man who was killed after being trapped under a vehicle at a Franklin auto shop Wednesday afternoon has
been identified. Police say Donald Eastman...

(/Franklin-man-trapped-under-vehicle-
identified-26428308)

Three-quarters of bee colonies died over the winter in Merrimack County (/NH-Beekeepers-Association-annual-
survey-2019-results-26349432)

By CAITLIN ANDREWS - Today

Honeybees are still having a hard time surviving the winter in the Granite State — especially in Merrimack
County — but it looks like education on...

(/NH-Beekeepers-Association-annual-
survey-2019-results-26349432)

Man killed in Franklin after being trapped by car (/Man-killed-in-Franklin-working-at-Beauchine-Auto---Towing-
26417173)

By LEAH WILLINGHAM - Today

A man died after being trapped under a car in Franklin on Wednesday afternoon, police said.Franklin police
Chief David Goldstein said the incident...
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Tax credits to help with building of freestyle kayaking hole in Franklin (/City-and-Mill-City-Park-purchase-land-
for-whitewater-park-project-26054133)
By LEAH WILLINGHAM - Today

The proposed whitewater park on the Winnipesaukee River in Franklin now has funding flowing fast
enough to begin construction on a freestyle...

(/City-and-Mill-City-Park-purchase-
land-for-whitewater-park-project-
26054133)
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EXHIBIT I



To: Osgood, Bradley

Cc: "Kennedy, James"
Date: Monday, June 17, 2019 2:19:00 PM

Chief Osgood,

I hope all is well, and thanks for sending this information. In an effort to narrow the scope of our
Chapter 91-A dispute, we are willing to narrow request No. 1 — while reserving our rights -- to
documents sufficient to generally describe the communications equipment purchased. To be clear,
we are not seeking the item’s specifications/capabilities and how the item will be used. As to
Request No. 2, we will continue to insist on the agreement. If the City continues to be unwilling to
produce the agreement, | would ask the City to at least provide us with the name of the
vendors/contractors contracting with the City.

With these modifications to our Chapter 91-A request, we are not seeking the type of information
that was deemed exempted in Montenegro v. City of Dover, 162 N.H. 641, 643 (2011). Indeed, in
Montenegro, the petitioner was generally aware that the equipment in question constituted
surveillance cameras, while deeming exempt the precise locations of the City’s surveillance
equipment, the recording capabilities for each piece of equipment, and the specific time periods
each piece of equipment is operational. Indeed, in Montenegro, the City provided the following
information to the petitioner: “the general location and buildings where cameras are, or are
proposed to be, sited; the number of cameras in or around each site; ‘[t]he capability and intent of
the Dover Police to monitor cameras from remote locations’; the ‘intent of the Dover Police not to
monitor the cameras on a regular basis,” but to view them as needed when it would assist in law

enforcement; ‘[t]he cost of the security equipment’; [t]he names of the vendors installing the
security equipment’; ‘[t]he contracts for installing the security equipment’; and when the

equipment was installed.
Please let me know this week if you can. Thanks.

Best,
Gilles Bissonnette
ACLU-NH Legal Director

From: Osgood, Bradley <BOsgood@concordpolice.com>
Sent: Monday, June 10, 2019 10:35 AM

To: Gilles Bissonnette <gilles@aclu-nh.org>

Subject: Right to Know Request

Gilles: Attached is the response to the May 28, 2019 Right to Know Request.

Brad
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