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IDENTITY OF AMICI CURIAE
The American Civil Liberties Union of New Hampshire (“ACLU-NH”) is the New

Hampshire affiliate of the American Civil Liberties Union—a nationwide, nonpartisan,

public-interest civil liberties organization with over 1.75 million members (including over
9,000 New Hampshire members and supporters). The ACLU-NH engages in litigation to
encourage the protection of individual rights guaranteed under state and federal law. The
ACLU-NH regularly participates before this Court through direct representation and as
amicus curiae in cases involving police accountability and criminal justice. Seee.g., Union
Leader Corp. v. Town of Salem, 173 N.H. 345 (2020) (seeking disclosure of police depart-
ment’s internal affairs audit report); Seacoast Newspapers, Inc. v. City of Portsmouth, 173
N.H. 325 (2020) (seeking disclosure of arbitration decision concerning police department’s
attempt to terminate an officer); N.H. Ctr. for Pub. Interest Journalism v. N.H. D.O.J., 173
N.H. 648 (2020) (seeking public disclosure of the Exculpatory Evidence Schedule); Amer-
ican Civil Liberties Union of N.H. v. City of Concord, No. 2020-0036 (pending case before
New Hampshire Supreme Court seeking information concerning police department’s use
of “covert communications equipment”); Provenza v. Town of Canaan, No. 2020-0563
(pending case before New Hampshire Supreme Court seeking internal report concerning
investigation of allegation of excessive force); Appeal of N.H. Dep’t of Safety, No. 2020-
0450 (arguing, as amicus curiae, that Personnel Appeals Board decision overturning the
Department of Safety’s termination decision of an officer should be reversed).

The New Hampshire Association of Criminal Defense Lawyers (“NHACDL”) is
the voluntary, professional organization of the criminal defense bar in New Hampshire. It
has over 300 members, including almost half of all practicing public defenders and virtu-
ally all members of the private bar who do any significant criminal defense work in New
Hampshire. Collectively, the membership practices in all ten counties, all eleven superior
courts, all fourteen district division courthouses, this Court, and the federal courts. The
NHACDL’s mission is to safeguard and promote the effective assistance of counsel in

criminal cases, to support the lawyers who practice criminal defense, to represent in public



the interests of criminal defendants, and to preserve the fairness and integrity of the crimi-
nal justice system. Thus, when proposed legislation or a judicial decision is likely to affect
the procedural fairness of criminal adjudications for years to come, the NHACDL will take
a stand. The issues in this case are of direct concern to the NHACDL, as the NHACDL’s
past, present, and future clients are directly impacted by the Exculpatory Evidence Sched-
ule (“EES”), as the EES helps ensure that its clients are being provided all exculpatory
discovery materials to which they are constitutionally entitled.
QUESTIONS PRESENTED

1. Did the Superior Court err when it held in its October 20, 2020 order that

RSA 105:13-b did not apply to Officer Doe’s lawsuit or provide him an independent basis

to seek removal from the Exculpatory Evidence Schedule because this statute only “per-
tains to whether information in an officer’s personnel file qualifies as exculpatory or im-
peachment evidence in the context of a specific prosecution”? See Pet.’s Addendum at 42.

2. Based on the allegations of the Petition, did the Superior Court err when it
held that Officer John Doe received adequate procedural due process, especially where
Officer Doe (i) “had an opportunity to challenge the department’s disciplinary finding”
when the incident occurred in April 2011 “and elected not to do so,” thereby leading to a
sustained finding of misconduct, see Pet.’s Addendum at 43, (ii) does not “disagree that
the finding was valid,” see id., and (iii) was apparently timely notified of his placement on
the EES at the time the placement occurred in December 2017.

STATEMENT OF THE CASE AND THE FACTS

Amici Curiae incorporate by reference the Statement of the Case and Facts in the

Responsive Brief of Respondent/Appellee New Hampshire Attorney General.
SUMMARY OF ARGUMENT
In this case, Petitioner Officer Doe is attempting to invoke RSA 105:13-b to ask the

New Hampshire court system to conclude that his sustained misconduct implicating his

deliberate decision to violate a court order cannot be exculpatory in any hypothetical future



criminal case in which Officer Doe is a testifying witness.! Officer Doe’s claim goes even
further and asks the New Hampshire court system to use RSA 105:13-b as a vehicle to
resolve de novo the underlying disciplinary matter in this case. Officer Doe, himself,
acknowledges that he is asking the trial court to review in this case “the factual basis of the
placement of [his] name on the EES.” See Pet.’s Br. at 30-31. As this brief explains,
Officer Doe’s claim fails for two reasons.

First, as the Superior Court correctly held, RSA 105:13-b does not apply to Officer
Doe’s lawsuit or provide him with an independent basis to seek removal from the EES
because RSA 105:13-b only implicates how “police personnel files” are handled when “a
police officer ... is serving as a witness in [a] criminal case.” See RSA 105:13-b, I. At
least five Superior Courts have reached this same conclusion, and the law’s legislative his-
tory similarly supports this result. This Court declined to answer this question in N.H. Ctr.
for Pub. Interest Journalism v. N.H. D.O.J. See 173 N.H. 648, 656 (2020) (assuming,
“without deciding that RSA 105:13-b ... applies outside of the context of a specific crimi-

nal case in which a police officer is testifying”) (emphasis added).

Second, while this Court has procedurally allowed officers to bring procedural due
process claims concerning placement on the EES—see Duchesne v. Hillsborough Cty.
Att’y, 167 N.H. 774 (2015) and Gantert v. City of Rochester, 168 N.H. 640 (2016)—this
Court should conclude that adequate pre-deprivation procedural due process was provided
to Officer Doe based on the allegations in the Petition. Here, Officer Doe was provided
ample notice and an opportunity to be heard concerning both the underlying misconduct

and placement on the EES. In April 2011, Officer Doe served a temporary restraining

! Law enforcement heralded the April 30, 2018 guidance issued by the Attorney General’s
Office that confirmed that placement on the EES could only occur for sustained miscon-
duct. One law enforcement representative stated that this guidance “has led to appropriate
due process rights being established for New Hampshire’s police officers.” See Press Re-
lease, New Hampshire Updates Guidance Concerning the Exculpatory Evidence Schedule
(Apr. 30, 2018), https://www.governor.nh.gov/news-and-media/new-hampshire-updates-
guidance-concerning-exculpatory-evidence-schedule. Here, however, Officer Doe chal-
lenges placement on the EES even where the misconduct was the product of a sustained
finding and union representation.
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order on a child’s father that directed the father to relinquish custody of the father’s son to
the child’s mother. Pet. 9. However, Officer Doe did not enforce the temporary restrain-
ing order as he was legally required to do. Instead, Officer Doe substituted his own judg-
ment for the judgment of the court that issued the temporary restraining order and refused
to relinquish the child to the child’s mother out of a concern for the child’s safety. Id.
Officer Doe subsequently worked with the father’s attorney to arrange an emergency hear-
ing on custody ex parte before a court in Massachusetts. Id. § 10. In other words, Officer
Doe has admitted that—whatever his reasons—nhe deliberately disregarded and helped cir-
cumvent a lawful court order. Following a personnel complaint filed by the child’s mother
with Officer Doe’s police department, the department conducted an internal investigation
into Officer Doe’s behavior. There is no allegation in this case that the police department
failed to notify Officer Doe of this investigation or refused to allow Officer Doe to partic-
ipate. Following the investigation, the police chief issued a sustained finding, concluding
that Officer Doe had violated department rules by failing to properly enforce the valid do-
mestic violence temporary restraining order of protection. Id. § 13. Though outside the
Petition, Officer Doe states that he had the benefit of union representation and declined to
contest the finding. See Pet.’s Br. at 32-33. Though Officer Doe asserts that he would
have challenged the misconduct at issue had he known that placement on the EES was a
possibility, see id. at 20, Officer Doe does not appear to meaningfully contest that he vio-
lated a court order.

In December 2017, pursuant to the new EES procedures promulgated by the New
Hampshire Department of Justice in September 2017, the chief of Officer Doe’s police
department notified Officer Doe that he was going to be added to the EES. Pet. { 14. This

placement occurred six years after the initial misconduct, thereby leading to potentially six

years of inadequate disclosures to defendants. In any event, it appears that Officer Doe

was provided notice of this placement on the EES at or around the time that this placement
occurred in December 2017. Furthermore, Officer Doe subsequently retained counsel and
later contested his placement on the EES before the Respondent/Appellee Department of

Justice on two separate occasions. Both requests for removal were denied because the



misconduct was sustained and it involved a “conscious decision to disregard [a] lawful
order.” Id. 1Y 16-19.

In sum, Officer Doe received adequate pre-deprivation due process where he was
(1) given the opportunity, with union representation, to contest the underlying finding of
misconduct before the police department back in 2011, (ii) given notice by the police de-
partment chief of placement on the EES at or around the time that the placement occurred
in December 2017, and (iii) given the opportunity to contest placement on the EES before
the Department of Justice. The time for Officer Doe to have challenged this underlying
misconduct was back in 2011, not years later in court through a de novo process that is not
grounded in RSA 105:13-b. Indeed, “one who has spurned an invitation to explain himself
can’t complain that he has been deprived of an opportunity to be heard.” See Wozniak v.
Conry, 236 F.3d 888, 890 (7th Cir. 2001).

What Officer Doe is seeking in this case—namely, post-deprivation process in the
form of de novo judicial review after already having received pre-deprivation process—are
unique due process rights that are not provided to other public employees and many crim-
inal defendants. Here, Officer Doe contends that his due process rights were violated even
where he had the benefit of union representation when this misconduct occurred in 2011,
see Pet.’s Br. at 32—a time in which the EES (then called the Laurie List) existed and,
thus, there was always a possibility that any sustained misconduct could trigger placement.
Criminal defendants receive far less due process every day in New Hampshire criminal
courts. For example, every day in the trenches of the criminal justice system, people plead
guilty to violation-level offenses and Class B misdemeanors without having received full
discovery or the benefit of counsel. Without the benefit of counsel, many have no idea that
pleading guilty can have massive collateral consequences and can lead to substantial fines.
See Lassiter v. Department of Social Services, 452 U.S. 18, 26-27 (1981) (holding that a
presumption exists that indigent individuals do not have the right to court-appointed coun-
sel unless physical liberty is threatened); State v. Weeks, 141 N.H. 248, 250-51 (1996)
(“when no term of incarceration is imposed, a defendant charged with a misdemeanor has

no constitutional right to counsel,” even where “[t]he fact that the conduct for which the



defendant was convicted without the assistance of counsel has collateral ramifications”)

(emphasis added). Simply put, a defendant has a choice whether to plead guilty or not,
even in the face of no representation, little information about the allegations, an uncertain
sentence, and unknown collateral ramifications. And if the person pleads guilty, that per-
son has to live with the collateral consequences of the decision and is not—except in rare
circumstances—able to vacate his or her plea. See, e.g., State v. Ortiz, 163 N.H. 506, 510
(2012) (“We have consistently held that as a matter of constitutional due process, the de-
fendant must be advised of the direct consequences of entering a guilty plea, but not the

potential collateral consequences, in order for the guilty plea to be considered knowing”;

affirming trial court’s decision denying request to vacate plea where trial court did not
inform defendant of collateral immigration consequences from the conviction because New
Hampshire’s constitutional due process protections do not require trial courts to advise
defendants of such potential consequences during plea colloquy) (emphasis added); State
v. Vogt, No. 2011-0474, 2013 N.H. LEXIS 6, at *2 (N.H. Sup. Ct. Jan. 31, 2013) (affirming
lower court’s denial of motion to vacate plea); State v. Welch, No. 2011-0703, 2012 N.H.
LEXIS 103, at *1 (N.H. Sup. Ct. Aug. 1, 2012) (same). Police going through the discipli-
nary process have no greater constitutional rights than defendants in such similar instances,
especially insofar as such misconduct could lead to collateral consequences implicating the
EES. See also Doe v. State, 167 N.H. 382, 415 (2015) (holding that procedural due process
was not violated concerning placement on the sex offender registry for a person who was
convicted of a sex offense before the registry was created because “[t]he petitioner was
afforded due process during the proceeding that led to his criminal conviction™).

This case is important because if Officer Doe can be removed from the EES in the
face of having committed sustained misconduct and having received adequate pre-depri-
vation due process, then this likely will lead, as a practical matter, to criminal defendants

not receiving disclosures in future cases in which Officer Doe is a testifying witness.? This

2 To be clear, a prosecutor’s constitutional obligation to produce exculpatory information
in a police officer’s personnel file exists regardless of whether the officer is on a so-called

10



is significant, as defendants have a constitutional right to receive such exculpatory evi-
dence. See Brady v. Maryland, 373 U.S. 83, 87 (1963) (in a criminal case, the State is
obligated to disclose information favorable to the defendant that is material to either guilt
or punishment); State v. Laurie, 139 N.H. 325, 329 (1995) (“In New Hampshire, criminal
defendants have an explicit right to produce all proofs that may be favorable to them.”).
Where the constitutional rights of defendants who have their property and liberty at stake
run up against the rights of police officers in employment disputes, the rights of defendants
must prevail.

Furthermore, in any action by an officer challenging whether misconduct is excul-
patory outside a criminal case, the standard that an officer must meet for determining
whether information is not exculpatory must be a high one, as it requires a court to conclude
that information cannot be exculpatory in any hypothetical criminal case from now into the
future. This must be a difficult standard to meet because whether information is exculpa-
tory is fact specific and can often be dependent on the defenses raised by the defendant.
See Gantert, 168 N.H. at 649 (“The government has a great interest in placing on the ‘Lau-
rie List’ officers whose confidential personnel files may contain exculpatory infor-
mation.”). Here, it is impossible to say that this sustained misconduct finding based on
Officer Doe’s failure to comply with a lawful court order cannot be potentially exculpatory
in every criminal case concerning Officer Doe in the future. This case exhibits a serious
dereliction of duty that directly implicates an officer’s regard for rules and procedures—
here, a court order. It is not difficult to imagine a criminal case in which there is a question
as to whether Officer Doe complied with a court order, decision, or department policy—
for example, an order, decision, or policy implicating a defendant’s rights. In such a case,
Officer Doe’s failure to comply with a lawful court order in this case would be directly

relevant and potentially exculpatory.

Brady or Laurie list maintained by a prosecutor. Here, the EES only acts a tool to help
prosecutors facilitate this constitutional obligation.

11



ARGUMENT

l. As the Superior Court Correctly Held, RSA 105:13-b Does Not Apply to
This Case or Provide Officer Doe with an Independent Basis to Seek Re-
moval from the Exculpatory Evidence Schedule Because This Statute Only
Applies When a Police Officer is “Serving as a Witness in Any Criminal
Case.”

As the Superior Court (Tucker, J.) correctly held in its October 20, 2020 order, RSA
105:13-b does not apply outside the context of a criminal case, and thus does not provide
Officer Doe with an independent basis to seek removal from the Exculpatory Evidence
Schedule. As the Superior Court explained, this statute only “pertains to whether infor-
mation in an officer’s personnel file qualifies as exculpatory or impeachment evidence in

the context of a specific prosecution.” See Pl.’s Addendum at 42 (emphasis added). The

Superior Court added that RSA 105:13-b “does not provide for the court to make a broader
finding that the information could never be material to the defense in any case,” and there-
fore this statute “is not a basis for a court to decide whether information in an officer’s
personnel file qualifies the officer for inclusion on the EES.” 1d. This holding is correct
for two reasons.

First, under its plain terms, RSA 105:13-b does not implicate Officer Doe’s request
for removal from the EES because RSA 105:13-b only concerns how “police personnel

files” are handled when “a police officer ... is serving as a witness in any criminal case.”

See RSA 105:13-b, | (emphasis added). This Court seemingly reached this conclusion in
Duchesne v. Hillsborough Cty. Att’y, 167 N.H. 774 (2015), explaining:

The current version of RSA 105:13-b addresses three situations that may exist with
respect to police officers who appear as witnesses in criminal cases. First, insofar
as the personnel files of such officers contain exculpatory evidence, paragraph |
requires that such information be disclosed to the defendant. RSA 105:13-b, I. Next,
paragraph 11 covers situations in which there is uncertainty as to whether evidence
contained within police personnel files is, in fact, exculpatory. RSA 105:13-b, II. It
directs that, where such uncertainty exists, the evidence at issue is to be submitted
to the court for in camera review. Id.

Duchesne, 167 N.H. at 781 (emphasis added); see also State v. Shaw, 173 N.H. 700, 708

(2020) (same). One federal court has similarly concluded that this statute only concerns

12



the treatment of “personnel files of police officers serving as a witness or prosecutors in a
criminal case.” See Hoyt v. Connare, 202 F.R.D. 71 (D.N.H. 1996) (Muirhead, M.J.) (re-

jecting position of defendant police officers that the discovery sought should not occur

because RSA 105:13-b “has no application to the discoverability of the files now at issue”)
(emphasis added).

Following Duchesne, at least five Superior Court judges—Judges Tucker (in this
case), Temple, Bornstein, MacLeod, and Kissinger—have held that RSA 105:13-b only
applies in the context of a criminal case. For example, as the Hillsborough County Superior
Court (Southern Division) held the following in concluding that RSA 105:13-b did not
provide a basis to withhold the EES from the public under the Right-to-Know Law:

By its plain terms, RSA 105:13-b, I, applies to exculpatory evidence contained

within the personnel file “of a police officer who is serving as a witness in any

criminal case.” Under this statute, the mandated disclosure is to the defendant in
that criminal case. Here, in contrast, there is no testifying officer, pending criminal
case, or specific criminal defendant. Rather, petitioners seek disclosure of the EES
to the general public.
See Amici Addendum (“*ADD”) 27, N.H. Ctr. for Public Interest Journalismv. N.H. D.O.J.,
No. 2018-cv-00537, at *3 (Hillsborough Cty. Super. Ct., S. Dist., Apr. 23, 2019) (Temple,
J.), affirmed in part, and vacated and remanded on other grounds in 173 N.H. 648, 656
(2020) (“For the purposes of this appeal, we assume without deciding that RSA 105:13-b
... applies outside of the context of a specific criminal case in which a police officer is
testifying.”). Judge Bornstein reached the same conclusion in a case under the Right-to-
Know Law concerning whether a report investigating an excessive force allegation should
be disclosed to the public. ADD 49-50, Provenza v. Town of Canaan, No. 215-2020-cv-
155, at *13-14 (Grafton Cty. Super. Ct. Dec. 2, 2020) (Bornstein, J.) (holding that RSA
105:13-b did not apply because “RSA 105:13-b, by its plain language, applies only to sit-
uations in which ‘a police officer ... is serving as a witness in any criminal case’”) (on
appeal to Supreme Court at No. 2020-563). In another case where an officer was seeking
removal from the EES, the Grafton County Superior Court granted the Department of Jus-

tice’s motion to dismiss, which correctly argued that, “[b]y its plain terms, the procedure

13



in RSA 105:13-b only applies when a police officer is ‘serving as a witness in any criminal
case.”” ADD 60-61, Officer A.B. v. Grafton County Att’y, No. 215-2018-cv-00437, at *3-
4,11 12-15 (Grafton Cty. Super. Ct. Oct. 12, 2019) (MacLeod, J.) (emphasis added). More-
over, in two separate cases where officers are seeking removal from the EES, Judge Kis-
singer of the Merrimack County Superior Court correctly explained that the officer’s reli-
ance on RSA 105:13-b was incorrect because “the procedure outlined under RSA 105:13-
b clearly applies only when a police officer is ‘serving as a witness in any criminal case.’”
ADD 78, Doe v. N.H. Att’y Gen., No. 217-2020-cv-00216, at *8 (Merrimack Cty. Super.
Ct., Aug. 27, 2020) (Kissinger, J.) (holding that “the procedure outlined under RSA 105:13-
b clearly applies only when a police officer is ‘serving as a witness in any criminal case’”)
(on appeal to Supreme Court at Case No. 2020-448); ADD 93, Doe v. N.H. Att’y Gen., No.
217-2020-cv-00176, at *8 (Merrimack Cty. Super. Ct., Aug. 27, 2020) (Kissinger, J.)
(same) (on appeal to Supreme Court at Case No. 2020-447).

In sum, as court after court has held, nothing in RSA 105:13-b suggests that this
statute applies outside the context of a criminal case. RSA 105:13-b’s plain terms reflect
that the legislature never intended this law to provide an independent basis for an officer
to seek removal from the EES or otherwise interfere with other laws, including the public’s
access to information under Chapter 91-A. Indeed, this statute predates Laurie and the
creation of the EES.

Second, to the extent that there is any textual ambiguity (and there is none), the 1992
legislative history of RSA 105:13-b refutes Officer Doe’s contention that this statute can
apply outside the context of a criminal case. See State v. Brouillette, 166 N.H. 487, 494-
95 (2014) (“Absent an ambiguity, we will not look beyond the language of the statute to
discern legislative intent.”). The New Hampshire Association of Chiefs of Police intro-
duced RSA 105:13-b in 1992. The focus of the bill was to create a process—which previ-
ously had been ad hoc—for how police personnel file information would be disclosed to

defendants in the context of criminal cases. As the police chief representing the New

Hampshire Association of Chiefs of Police testified after the bill was amended, the bill

would address “potential abuse by defense attorneys throughout the state intent on fishing
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expeditions.” See ADD 136 (LEG037 at Complete 1992 RSA 105:13-b Legislative His-
tory) (emphasis added).

Moreover, the legislature specifically rejected any notion that this statute would ap-
ply in other legal contexts, including as an exemption under Chapter 91-A. In the first
paragraph of the original proposed version of RSA 105:13-b, the bill contained a sentence
stating, in part, that “the contents of any personnel file on a police officer shall be confi-
dential and shall not be treated as a public record pursuant to RSA 91-A.” ADD 103
(LEGO004 at Complete 1992 RSA 105:13-b Legislative History). In January 14, 1992 tes-
timony before the House Judiciary Committee, the Union Leader Corporation objected to
this blanket exclusion:

This morning we are discussing a bill that would not reinforce the existing protec-
tion of the privacy of New Hampshire’s police, but instead would give them ex-
traordinary status as men and women above the laws that apply to others. It would
establish our police as a special class of public servants who are less accountable
than any other municipal employees to the taxpayers and common citizens of our
state. It would arbitrarily strip our judges of their powers to release information that
is clearly in the public benefit. It would keep citizens from learning of misconduct
by a police officer .... [I]t will knock a gaping hole in the right-to-know law .... The
prohibition in the first paragraph of this bill is absolute.

ADD 112-13 (LEG013-14 at Complete 1992 RSA 105:13-b Legislative History).
Following this objection, the legislature amended the bill to delete this categorical
exemption for police personnel files under Chapter 91-A. ADD 114 (LEG015). With this

amendment, the title of the bill was changed to make clear that the bill only applied “to the

confidentiality of police personnel files in criminal cases.” Id. (emphasis added); see also
ADD 125, 127, 128, 129, 130, 133, 134 (LEGO026, 28, 29, 30, 31, 34, 35). The amended
analysis of the bill similarly explained that the “bill permits the personnel file of a police
officer serving as a witness or prosecutor in a criminal case to be opened for purposes of
that case under certain conditions.” ADD 115, 126, 127, 129, 133 (LEGO016, 27, 28, 30,
34) (emphasis added). The amendment to delete the Chapter 91-A exemption was appar-

ently a compromise that involved the support of multiple stakeholders, including the Union
Leader Corporation that opposed the original bill. ADD 139 (at LEG040, noting support
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of stakeholders for amended version); see also ADD 136 (at LEG037, Police Chiefs Asso-
ciation representative acknowledging, following the amendment, that “[f]rankly, I would
like to see an absolute prohibition [on disclosure of police personnel files], but since |
realized the tooth fairy died some time ago, that is not going to happen’). The legislature’s
amendment establishes that the legislature never intended RSA 105:13-b to apply to other
legal contexts, and instead intended to limit its reach to criminal cases.

Il.  AsAlleged, Officer Doe Received Adequate Procedural Due Process Where
He Was Given an Opportunity to Contest the Underlying Finding of Mis-
conduct But Failed to Do So, Does Not Appear to Contest That He Con-
sciously Failed to Comply With a Lawful Court Order, and Was Timely
Notified of His Placement on the Exculpatory Evidence Schedule at the
Time the Placement Occurred.

Notwithstanding the provisions of RSA 105:13-b, Officer Doe does have a separate
right to seek a declaration under RSA 491:22 that his procedural due process rights were
violated under Part I, Article 15 of the New Hampshire Constitution. See Gantert v. City
of Rochester, 168 N.H. 640 (2016) (addressing procedural due process claim in seeking
removal from EES); Duchesne v. Hillsborough Cty. Att’y, 167 N.H. 774 (2015) (same).
However, based on the allegations in the Petition, Officer Doe received sufficient proce-
dural due process in this case, and simply chose not to robustly challenge the allegation of
misconduct.

Part I, Article 15 provides that “[n]o subject shall be ... deprived of his property,
immunities, or privileges ... or deprived of his life, liberty, or estate ... but by the law of
the land.” N.H. Const. pt. I, art. 15. This Court has held that “law of the land” means due
process of law. State v. Veale, 158 N.H. 632, 636 (2009). This Court engages in a two-
part analysis in addressing procedural due process claims: first, it determines whether the
individual has an interest that entitles him or her to due process protection; and second, if
such an interest exists, it determines what process is due. Id. at 637-39. “The ultimate
standard for judging a due process claim is the notion of fundamental fairness.” Saviano v.
Director, N.H. Div. of Motor Vehicles, 151 N.H. 315, 320 (2004). Amici assume that Of-

ficer Doe has a legally-protected interest entitling him to due process protection concerning
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placement on the EES. See Duchesne, 167 N.H. at 783 (“Although the ‘Laurie List’ is not
available to members of the public generally, placement on the list all but guarantees that
information about the officers will be disclosed to trial courts and/or defendants or their
counsel any time the officers testify in a criminal case, thus potentially affecting their rep-
utations and professional standing with those with whom they work and interact on a reg-
ular basis.”). Thus, the next question of the analysis is what process is due. This Court
has concluded that post-deprivation process after being placed on the EES is not required
if the officer is afforded sufficient pre-deprivation process during the underlying investi-
gation and disciplinary proceeding. As the Gantert Court explained in that case, there was
“no need for a formalized hearing of additional process” before placement on the EES
where there was an internal investigation—which the plaintiff does not allege was unfairly
or improperly conducted—two layers of review within the department, an opportunity to
meet with the chief, and a hearing before the police commission.” Gantert, 168 N.H. at
650; see also Doe, 167 N.H. at 413-15 (holding that the application of sex offender regis-
tration requirements to a person who was convicted before the registration requirements
existed did not violate procedural due process because the person was afforded due process
in his criminal case).

As alleged, the pre-deprivation due process provided to Officer Doe in this case was
ample. Because pre-deprivation notice and an opportunity to be heard were afforded to
Officer Doe, post-deprivation process was not required in this case. Here, in response to
the mother’s personnel complaint to the police department contending that Officer Doe had
failed to comply with the court order in April 2011, the department conducted an internal
investigation. Setting aside the fact that Officer Doe seems to concede that he did not
comply with the court order (whatever his reasons), there does not appear to be a dispute
that the police department notified Officer Doe of this internal investigation and gave him
an opportunity to participate and be heard. Following the investigation, the police chief
issued a sustained finding, concluding that Officer Doe had violated department rules by

failing to properly enforce the valid court order. Pet. § 13. Though outside the Petition, it
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is worth noting that Officer Doe had union representation at the time and could have chal-
lenged the finding but declined to do so. See Pet.’s Br. at 32.

Further, as alleged, the police department chief later notified Officer Doe of his
placement on the EES in December 2017. Such notice of EES placement appears to have
been provided at or around the time that this placement occurred in December 2017. 1d. |
14. Officer Doe does not appear to allege that this notification belatedly occurred well
after Officer Doe was formally placed on the EES. Moreover, Officer Doe was able to
subsequently retain counsel and later contest his placement on the EES before the Respond-
ent/Appellee Department of Justice on two separate occasions. Both requests for removal
were denied. While Officer Doe may not like this result, process was provided. Id. 17 16-
19.

In sum, as the Superior Court correctly held, Officer Doe received adequate pre-
deprivation due process where he (i) “had an opportunity to challenge the department’s
disciplinary finding and elected not to do so” and (ii) does not “disagree that the finding
[of not complying with a lawful court order] was valid.” See Pet.’s Addendum at 43. Thus,
post-deprivation review is unnecessary. Indeed, as one court has noted, “one who has
spurned an invitation to explain himself can’t complain that he has been deprived of an
opportunity to be heard.” See Wozniak v. Conry, 236 F.3d 888, 890 (7th Cir. 2001). More-
over, in at least four other similar cases, New Hampshire courts have concluded that there
was no procedural due process violation. See Gantert, 168 N.H. at 650 (holding that the
placement of plaintiff police officer on the “Laurie list” comported with due process, in
part, because there was an internal investigation, two layers of review within the depart-
ment, an opportunity to meet with the chief, and a hearing before the police commission
before plaintiff was placed on the list); ADD 147, Lamontagne v. Town of Derry, No. 218-
2019-cv-00338, at *4 (Rockingham Cty. Super. Ct. Apr. 27, 2020) (Schulman, J.) (con-
cluding that officer received sufficient due process concerning placement on the EES
where the officer “was given the opportunity for a due process hearing to determine factual

disputes, but he expressly waived that opportunity by instead entering into a settlement
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agreement”); ADD 95-96, Doe v. N.H. Att’y Gen., No. 217-2020-cv-176, at *10-11 (Mer-
rimack Cty. Super. Ct. Oct. 20, 2020) (Kissinger, J.) (on appeal to Supreme Court at Case
No. 2020-447) (“The Court finds that, like the plaintiff in Gantert, the plaintiff had two
layers of review before his placement in the EES and that this was sufficient pre-depriva-
tion process in light of the competing interests at stake.”); ADD 81, Doe v. N.H. D.O.J.,
No. 217-2020-cv-00216, at *11 (Merrimack Cty., Aug. 27, 2020) (Kissinger, J.) (on appeal
to Supreme Court at Case No. 2020-448) (procedural due process provided to an officer on
the EES where the officer “participated in the internal investigation,” “spoke with both the
investigating sergeant and with the chief of police regarding the investigation,” and “chose
to resign instead of participating further in the internal investigation”).

Despite this due process, Officer Doe asks for removal from the EES. See Pet., at
p. 9 (Prayer for Relief B). At the outset, the relief for any procedural due process violation
would be to have the employing police department provide the required process, not re-
moval from the EES outright. Further, where there was sufficient pre-deprivation due pro-
cess provided, Officer Doe’s request for relief essentially asks the New Hampshire courts
to permit a de novo second hearing to re-litigate this matter. Neither Duchesne nor Gantert
stand for the proposition that a police officer gets to re-litigate misconduct leading to place-
ment on the EES where the person already had notice and an opportunity to be heard. Here,
the time for Officer Doe to have challenged this alleged misconduct was when this mis-
conduct was first raised in 2011. In Duchesne, for example, the officer challenged the
underlying finding of misconduct, which led to an unfounded finding—a finding that this
Court concluded warranted removal from the EES. See Duchesne, 167 N.H. at 784-85
(“Given that the original allegation of excessive force has been determined to be un-
founded, there is no sustained basis for the petitioners’ placement on the ‘Laurie List.””).
Here, unlike Duchesne, the finding of misconduct has not been deemed unfounded, unsus-
tained, or otherwise “clearly ... without basis.” See also Gantert, 168 N.H. at 650 (“In
Duchesne, we recognized that after an officer is placed on the “Laurie List,” he may have
grounds for judicial relief if the circumstances that gave rise to the placement are clearly

shown to be without basis.”). To the contrary, the misconduct has been sustained.
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For these reasons, appropriate pre-deprivation process was provided in this case.
CONCLUSION

For these reasons, this Court should affirm the Superior Court’s October 20, 2020

order.
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THE STATE OF NEW HAMPSHIRE

GRAFTON, SS. SUPERIOR COURT
No. 215-2020-CV-155
SAMUEL PROVENZA
V.
TOWN OF CANAAN
PUBLIC ORDER ON PLAINTIFF’S PETITION FOR DECLARATORY JUDGMENT
AND FOR PRELIMINARY AND PERMANENT INJUNCTIONS AND ON
INTERVENOR'’S CROSSCLAIM

The following order is issued under seal consistent with this Court's previous
rulings. A public, redacted copy of this order will issue after the parties have had an
opportunity to review it.

This matter is before the Court on the Plaintiff's Petition for Declaratory Judgment
and for Preliminary and Permanent Injunctions. {index #1.) On November 30, 2017, the
plaintiff, Samuel Provenza, formerly a police officer for the Town of Canaan, was involved
in a motor vehicle stop that became subject to some media coverage in the Upper Valley.
The Plaintiff now petitions the Court to declare that an internal affairs investigation report
related to the stop (the “Report”) is not subject to disclosure under the New Hampshire
Right-to-Know Law, RSA ch. 91-A, and to enjoin the defendant, the Town of Canaan (the
“Town”), from disclosing the contents of the Report to the public. Valley News daily
newspaper (“Valley News"), filed a motion to intervene, which the Court granted. (Index
#4.) Thereafter, Valley News objected to the plaintiff's petition and filed a crossclaim

requesting that the Court rule that the Report is subject to disclosure under RSA ch. 91-

Clerk's Notice of Decision
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Al (Indexes # 10, 11).

On September 15, 2020, the Court held a hearing at which counsel for the Plaintiff,
the Town, and Valley News were present. Prior to the hearing, the Town submitted under
seal a copy of the Report with minor redactions of information it contends is not subject
to disclosure under RSA ch. 91-A and an unredacted copy of the Report. (Index #15),
and the Court approved the parties’ Stipulation and Protective Order Regarding
Nondisclosure of Subject investigation Report. (Index #14.) At the hearing, the parties
agreed that, subject to a potential order of stay pending appeal, each was amenable to
this order acting as a final adjudication on the merits of both the plaintiff's requests for
declaratory judgment and for preliminary and permanent injunctions and on the merits of
Valley News's crossclaim. After considering the parties pleadings, offers of proof, and
arguments, the Court makes the following findings and rulings.

i Factual Background

a. November 30, 2017 Traffic Stop?

On November 30, 2017, Canaan police dispatch received a call about a suspicious
vehicle following a town school bus. Officer Provenza responded to the call and traveled
to the location provided by dispatch. Officer Provenza did not activate his cruiser camera
before responding to the call.® Upon arriving at the location of the bus, Provenza observed

a white SUV following closely behind the school bus, and he initiated a traffic stop of the

*Valley News filed a "Complaint-in-Intervention,” but that is not a pleading allowed as a matter of right. See
Superior Court Civil Rule 6(a). As a result, the filing was docketed as a crossclaim pursuant to Superior
Court Civil Rule 10. No party objected. (index #17.)

2 The following facts are taken from the Repori and the parties’ pleadings.

3 Canaan Police Chief Frank explained that all police vehicles in Canaan, apart from Officer Provenza's,
were equipped with cameras that automatically turn on when the car is turned on. Officer Provenza's cruiser
camera, on the other hand, had to be manually activated by pushing a2 button. Chief Frank did not fee!
Officer Provenza's failure to activate his cruiser camera was intentional, but rather an cversight given the
situation.
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white SUV. Officer Provenza approached the vehicle and identified the driver as Crystal

Eastman, a resident of Canaan, acknowledged that he recognized her, and asked her

“what's going on?” B aReaa 1s. Eastman explained that she was following the
bus because her daughter had been having ongoing issues with the driver of the school
bus. Officer Provenza described Ms. Eastman’s behavior as “nutty and weird,” and further
noted that, in his opinion, she was “not making sense and . . . was rambling.” ke

Officer Provenza, in an attempt to determine if Ms. Eastman was impaired, then
moved his head toward the window and sniffed to see if he could detect an odor of alcohol
or cannabis. Ms. Eastman claims he “got close encugh that he could have kissed her,”
and she then angrily asked what he was doing. [ R Officer Provenza informed Ms.
Eastman that he was investigating reports of a suspicious vehicle following a school bus.
Officer Provenza asked Ms. Eastman for her license and registration multiple times, with
Ms. Eastman responded by asking why he needed them because he knew who she was.
Ms. Eastman then proceeded to retrieve her license to give to Officer Provenza, but
before she handed it to him, she claims she began to lean across her front seat to retrieve
her registration and cell phone, “probably pulling her license back in with her.” R
Officer Provenza, on the other hand, claims that as he reached for the license, she
“snatched it back out of my fingers.” RN

Officer Provenza then informed Ms. Eastman that she was under arrest. Officer
Provenza attempted to open the vehicle’s door, but Ms. Eastman grabbed the door to
prevent Officer Provenza from opening it. Eventually Officer Provenza was able to open
the door, but Ms. Eastman wrapped her right arm around the steering wheel to prevent

him from removing her from her vehicle. Officer Provenza claims that Ms. Eastman was
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attempting to bite his hand whereas Ms. Eastman claims that Officer Provenza grabbed
her hair behind her head and tried to pull her out of the car. Ms. Eastman claims to have
been screaming for Officer Provenza to stop pulling her hair and to have honked her horn
at least once.

Soon thereafter Officer Provenza was able to handcuff Ms. Eastman’s left wrist.
Officer Provenza again attempted to pull Ms. Eastman out of the vehicle to cuff her right
wrist, While Officer Provenza was attempting to handcuff Ms. Eastman, Ms. Eastman
claims her knee was hit, “she heard it pop,” and she yelled that Officer Provenza had
broken her leg. B Ofiicer Provenza finished handcuffing Ms. Eastman and called
for backup. Ms. Eastman claims that she did not see Officer Provenza hit her leg but she

rett it.” |

Chief Frank arrived on the scene shortly thereafter.* Chief Frank assisted Ms.
Eastman to the rear of her vehicle and attempted to calm her down. Ms, Eastman was
still complaining that her leg was injured. Ms. Eastman was then transported fo
Dartmouth-Hitchcock Medical Center. Ms. Eastman claims that she did not bite or kick

Officer Provenza during the altercation. Officer Provenza claims he did not pull Ms.

Eastman’s hair or “put any part of his body on her legs.” [ R

b. Ms. Eastman’s Subseqguent Trial and News Coverage

Ms. Eastman was subsequently charged with resisting arrest and disobeying a

police officer. At trial, Ms. Eastman was acquitted of the resisting arrest charge and

4 Chief Frank fater interviewed a number of witnesses and followed up with these witnesses.
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convicted of disobeying a police officer, and that conviction was upheld on appeal. On
February 8, 2018, Ms. Eastman filed a formal complaint against Officer Provenza. In
response to Ms. Eastman’s complaint, the Town commissioned Municipal Resources,

Inc. ("MRI") to conduct an internal investigation into the excessive force complaint.

the November 30, 2017 traffic stop and Ms.
Eastman’s subsequent trial, the Valley News began to cover the story.® On February 4,
2019, Valley News reporter Jim Kenyon requested a copy of the Report, aill government
records related to it, and all information concerning the cost of the report pursuant to RSA
ch. 91-A. On February 8, 2019, the Town denied Valley News's request for the Report

based on the “internal personnel practices” exemption set forth in RSA 91-A:5, IV, and

specifically citing Union Leader Corp. v. Finneman, 136 N.H. 624 (2007). (Valley News’s
Obj. 117, Ex. 3.) The Town did, however, provide redacted documentation related to the
cost of the Report. On June 9, 2020, Valley News renewed its request for the Report

following the New Hampshire Supreme Court’'s decisions in Union Leader Corporation &

a.v. Town of Salem, 173 N.H. __ (May 29, 2020) and Seacoast Newspapers, Inc. v. City

of Portsmouth, 173 N.H. _ (May 29, 2020) which overruled certain key holdings of

Einneman,
In response to Valley News’'s renewed request for the Report, the Town made
Officer Provenza aware of the request. Officer Provenza then filed this lawsuit seeking to

enjoin the Town from releasing the Report. Valley News filed a motion to intervene, which

5 Before the plaintiff instituted this action, the Valley News had published five stories refated to traffic stop
and trial-"Jim Kenycn: Canaan Mom injured by Palice Officer Cries Foul" on March 4, 2018; “Jim Kenyon:
in Canaan, Police Transparency Not a Pricrity” on August 12, 2018; "Jim Kenyon: Canaan report about
police excessive force case remains a secret” on February 29, 2018; “Jim Kenyon: Judge finds Canaan
woman not guiity of resisting arrest” on June 4, 2018; "Jim Kenyon: Plenty of gquestion marks follow Canaan
woman'’s sentence” on July 20, 2019 (Kenyon Aff., index #12.)
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this Court granted. Valley News then filed an objection to Officer Provenza's suit for
injunctive relief and a crossclaim seeking disciosure of the Report.

c. Findings of the Report

The Town commissioned MRI to conduct an internal investigation into the
excessive force complaint filed by Ms. Eastman. The purpose of its investigation was “to
determine if the level of force used by Officer Provenza when he arrested Crystal Eastman
was justified, given the circumstances.” (Report at 13.) MRI conducted interviews of
Officer Provenza, Ms. Eastman, Chief Frank, Ms. Eastman’s supervisor, and several
eyewitnesses®, and it also reviewed police reports, medical documentation, and other
relevant evidence. MRl released its Report in July 2018. The investigator summarized his

conclusions as follows:

& As discussed below, infra. fn, 8, the eyewitnesses are all minors and their privacy interests require the
Court to keep their names anonymous,
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(Id. at 14-15.)
i Analysis

Officer Provenza now petitions the Court to enjoin the Town from disseminating
the Report to the public and to declare the Report exempt from public access under the
Right-to-Know Law, pursuant to RSA 91-A:5, IV. (Pl.'s Pet. {[f] 1, 22.) Specifically, Officer
Provenza argues that "his privacy interests in an unfounded internal affairs investigation
outweighs the request for disclosure to the public.” (Id. T 2.) Valley News objects and
asserts that the Report is “a public record that must be made available for inspection” to
Valley News and the public a large, pursuant to RSA ch. 81-A and Part |, Article 8 of the
New Hampshire Constitution. (Valley News’s Crossclaim ] 32, prayer A)) Valley News
contends that the Report is subject to disclosure because: 1) “the public interest in
disclosure is compelling”™; 2) “the privacy interests in nondisclosure are nonexistent™ and
3) “the public interest trumps any nonexistent privacy interest.” (Id. ¥ 32.)

With respect to Officer Provenza's petition for injunctive relief, “[tlhe issuance
of injunctions, either temporary or permanent, has long been considered an extraordinary

remedy.” New Hampshire Dep't of Envil. Servs. v. Mottolo, 155 N.H. 57, 63 (2007).

An injunction should not issue unless the petitioner shows: (1) that he is likely to succeed

on the merits; (2) that he has no adequate remedy at [aw; (3} that he will suffer immediate
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irreparable harm if the injunctive relief is not granted; and (4) that the public interest will

not be adversely affected if the injunction is granted. id.; UniFirst Corp. v. City of Nashua,

130 N.H. 11, 13-15 (1987); see also Kukene v. Genualdo, 145 N.H. 1, 4 (2000)

{(“injunctive relief is an equitable remedy, requiring the ftrial court to consider the
circumstances of the case and balance the harm to each party if relief were granted”).
“The granting of an injunction is a matter within the sound discretion of the Court exercised
upon a consideration of all the circumstances of each case and controlled by established
principles of equity.” DuPont, 167 N.H. at 434.

As to the likelihood of success on the merits, Officer Provenza argues that he is
likely to succeed on the merits “based on the balance of the probabilities as there is a
clear privacy interest recognized by the public policy of the State of New Hampshire.”
(Pl’s Pet. ] 34.) Essentially, Officer Provenza asserts that, as a matter of public policy,
the Report is exempt from disclosure under the Right-to-Know Law. He maintains that
“[tihe public interest would not be adversely affected but rather promoted” by granting
injunctive relief “as the public policy requires that personnel matters be held confidential
pursuant to statute and that matters and allegations not be indiscriminately disseminated
by individuals.” (Id. §f 35.) Valley News disagrees and contends that Provenza's request
for injunctive relief should fail because: 1) RSA 91-A:5, IV “does not create a statutory
right of action for government officials seeking to have documents withheld, nor does it
create a statutory privilege that can be invoked by Provenza to compel the Town to
withhold the [Report]”; and 2) under RSA 91-A:5, IV the “public interest balancing analysis

compels its disclosure.” (Valley News's Obj. §J15.)
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Turning first to the parties’ statutory arguments, generally, “[tlhe ordinary rules of
statutory construction apply to [the Court's] review of the Right-to-Know Law.” Censabella

v, Hilishorough Cty. Attorney, 171 N.H. 424, 426 (2018) (citing N.H. Right to Life v. Dir.,

N.H. Charitable Trusts Unit, 169 N.H. 85, 102-03 (2016)). "When examining the language

of a statute, [the Court] ascribe[s] the plain and ordinary meaning to the words used.” Id.
at 103. “[The Court] interpret[s] legislative intent from the statute as written and will not
consider what the legislature might have said or add language that the legislature did not
see fit to include.” Id. “[The Court] also interpret[s] a statute in the context of the overalt
statutory scheme and not in isolation.” [d.

The purpose of the Right-to-Know Law "is to ensure both the greatest possible

public access to the actions, discussions and records of all public bodies, and their

accountability to the people.” (RSA 91-A:1 (2013); N.H. Right to Life, 169 N.H. at 103.

“Thus, the Right-to-Know Law furthers our state constitutional requirement that the
public's right of access to governmental proceedings and records shall not be
unreascnably restricted.” Censabella, 171 N.H. at 426; see also N.H. Const. pt. 1, art. 8
(“the public's right of access to governmental proceedings and records shall not
be unreasonably restricted.”) (emphasis added). The Right-to-Know Law provides
‘[e]lvery citizen” with a “right to inspect and copy all government records . . . except as
otherwise prohibited by statute.” RSA 91-A:4, |. RSA 91-A:4, IV requires public bodies
and agencies o make such government records available for inspection and copying
upon request. The statute allows “[alny person aggrieved by a violation of this chapter” to

petition for injunctive relief. RSA 91-A:7; Censabella, 171 N.H. at 427,
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Valley News first argues that "[tlo the extent Provenza bases his request for
declaratory and injunctive relief pursuant to a Right- to-Know exemption, his claim fails
because the statute does not create a cause of action for anyone other than a requester
who has been “aggrieved by a violation” of a government entity . . . who has declined {o
produce documents pursuant to an applicable exemption.” (Valley News’s Obj. § 16.} In
short, Valley News maintains that because “Provenza is not an aggrieved requester, he
has no statutory right of action under the Right-to-Know Law.” (Id.) The Court concludes
that it need not address the merits of this argument in order to rule on the merits of the
parties’ dispute and the relief each requests. For purposes of this order, the Court
assumes without deciding that the plaintiff is a "person aggrieved” within the meaning of
RSA 91-A:7. In addition, the Court further rules that the plaintiff has standing to maintain
this action under RSA 491:22 and RSA 498:1.

The Court next considers the parties’ arguments regarding to the balancing of
public and private interests relating to disclosure of the Report. The Right-to-Know Law
carves out exemptions from the general rule providing citizen access to governmental
records. See RSA 91-A:5. RSA 91-A:5 provides, in pertinent part, that “[tihe following
governmental records are exempted from the provisions of” the Right-to-Know Law:

IV, Records pertaining to internal personnel practices; confidential,

commercial, or financial information; test questions, scoring keys, and other

examination data used to administer a licensing examination, examination

for employment, or academic examinations; and personnel, medical,

welfare, library user, videotape sale or rental, and other files whose

disclosure would constitute invasion of privacy. Without otherwise
compromising the confidentiality of the files, nothing in this paragraph shall
prohibit a public body or agency from releasing information relative to health

or safety from investigative files on a limited basis to persons whose health
or safety may be affected.
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Id. White it is true that “the statute does not provide for unfettered access to public
records,” New Hampshire courts "broadly construe provisions in favor of disclosure and

interpret the exemptions restrictively.” Seacoast Newspapers, Inc., 173 N.H. at __ (slip

op. at 3.)

As noted above, Union Leader Corp. and Seacoast Newspapers, inc., overruled

key holdings in Fenniman relating to RSA 91-A:5, V. Specifically, Seacoast Newspapers,

Inc. “overrule[d] Fenniman to the extent that it broadly interpreted the “internal personnel
practices” exemption and its progeny to the extent that they relied on that broad

interpretation.” 173 N.H. at __ (slip op. at 9). Similarly, Union Leader Corp.

‘overrule[d] Fenniman to the extent that it adopted a per se rule of exemption for records
relating to ‘internai personnel practices.”” 173 N.H. at __ (slip op. at 11). The Court clarified
that “[ijn the future, the balancing test we have used for the other categories of records
listed in RSA 81-A:5, IV shall apply to records relating to ‘internal personnel practices.”

Id. (citing Prof'l Firefighters of N.H., 159 N.H. 699, 707 (2010)) (setting forth the three-

step analysis required to determine whether disclosure will result in an invasion of
privacy). Furthermore, “[dletermining whether the exemption for records relating to
‘internal personnel practices’ applies will require analyzing both whether the records
relate to such practices and whether their disclosure would constitute an invasion of

privacy.” Id. (citing_ N.H. Housing Fin. Auth., 142 N.H. at 552).

New Hampshire Courts “engage in a three-step analysis when considering
whether disclosure of public records constitutes an invasion of privacy under RSA 91—

A5, IV." Lambert v. Belknap Cty. Convention, 157 N.H. 375, 382-83 (2008). This

balancing test applies to all categories of records enumerated in RSA 91-A:5, IV. New
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Hampshire Center for Public Interest Journalism v. New Hampshire Department of Justice

__ NH. _, _ (October 30, 2020) (slip op. at 10); Union Leader Corp., 173 N.H. at __

(slip op. at 11). “First, [the Court] evaluates whether there is a privacy interest at stake
that would be invaded by the disclosure.” Lambert, 157 N.H. at 382. “Second, [the Court}
assess|es] the public's interest in disclosure.” Id. at 383. "Finally, [the Court] balance[s]
the public interest in disclosure against the government’s interest in nondisclosure and
the individual's privacy interest in nondisclosure.” Id.
As to the first factor, the individual privacy interest, “[wlhether informaticon is exempt
from disclosure because it is private is judged by an objective standard and not a party's
subjective expectations.” id. at 382-83. “If no privacy interest is at stake, the Right-to—
Know Law mandates disclosure.” |d. at 383. Generally, “[a] clear privacy interest exists
with respect to such information as names, addresses, and other identifying information
even where such information is already publicly available.” Reid, 169 N.H. at 531.
Officer Provenza asserts that "[iiln New Hampshire, a police officer has a
substantial privacy interest in [an] unfounded or unsustained internal affairs report which
precludes the disclosure to the public because it outweighs the public's right to know.”
(Pl’s Pet. ] 25.) To support his assertion of the heightened privacy interest of police

officers, Officer Provenza also urges the Court to consider RSA 105:13-b, RSA 516:36,

and Pivero v. Largy, 143 N.H. 187, 191 (1998). (Pl.'s Pet. Y] 26-28.) Officer Provenza

further argues that “the publication of baseless allegations deprives a police officer of
his/her constitutionally protected liberty and property interests” pursuant to Part 1, Article

15 of the New Hampshire Constitution. (Id. 4 27.)
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Valley News contends that Officer "Provenza’s privacy interest in disclosure in
nonexistent.” (Valiey News’s Obj. § 31.) It asserts that the plaintiff's reliance on RSA

105:13~b, RSA 516:36, and Pivero is misplaced. (Valiey News's Obj. 11 34-36.) Valley

News points to numerous cases from other jurisdictions that stand for the proposition that
courts routinely reject the argument that police officers have a privacy interest when their
actions implicate their official duties, including in the context of internal investigation of
citizen complaints. (Valley News's Obj. § 31, fn.7.) To rebut Officer Provenza's
constitutional argument, Valley News posits that “the procedural due process and privacy
protections in . . . Part |, Article 15 of the New Hampshire Constitution protect individual
citizens from government officials, not the other way around.” (Id. § 37.)7

The Court first addresses the plaintiff's invocations of RSA 105:13-b, RSA 516:36,
and Pivero. The Court agrees that the plaintiff's reliance thereon is misplaced. RSA
105:13~b concerns the disclosure of evidence in a “police personnel file.” RSA 105:13—
b, I. In this case, however, the Town initially denied Valley News’s request for a copy of
the Report based on the “internal personnel practices” exemption, not the exemption for
‘personnel . . . files,” in RSA 91-A:5, V. (Valley News's Obj., Ex. 3.) Moreover, RSA
105:13-b, by its plain language, applies only to situations in which “a police officer . . . is

serving as a withess in any criminal case.” John Doe v. Gordon J. MacDonald, Merrimack

Super. Ct., No. 217-2020-CV-176 (August 27, 2020) (Order, Kissinger, J.); see Duchesne

v. Hillsborough County Attorney, 167 N.H. 774, 781 (2015) (observing that the “current

7 Tc bolster this position, Valley News cites to Tompkins v. Freedom of info. Comm’n, 46 A.3d 291 (Conn,
App. Ct. 2012), which noted that "the personal privacy interest protected by the fourth and fourteenth
amendments is very different from that protected by the statutory exemption from disclosure of materials.”
46 A.3d at 297,
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version of RSA 105:13-b addresses three situations that may exist with respect to police
officers who appear as witnesses in criminal cases”). Finally, even if the Court was to
“assume without deciding that RSA 105:13-b constitutes an exception to the Right-to-
Know Law and that it applies outside of the context of a specific criminal case in which a
police officer is testifying,” an argument the plaintiff does not make, there is nothing in the
record to suggest that the Report is contained in or is a part of the plaintiff's personne!

file. New Hampshire Center for Public Interest Journalism,  N.H.at __ (slip op. at 7-9);

see Reid, 169 N.H. at 528 (discussing the personnel files exemption in RSA 91-A5, V).

RSA 516:36 is also inapplicable because it governs the admissibility and not the

discoverability of internal police investigation documents and, thus, has no bearing on the

Right-to-Know analysis. Similarly, Pivero v. Largy is unpersuasive because that case did
not concern the Right-to-Know Law and relied on a holding in Fenniman that has since
been overruled.

With respect to the plaintiff's contention that disclosure of the Report to the public
would deprive him of his "protected liberty and property interests” under Part 1, Article 15
of the New Hampshire Constitution (Pl.'s Pet. § 27), the Court finds that the plaintiff has
not sufficiently developed this argument for judicial review and deems it waived. See Guy

v. Town of Temple, 157 N.H. 642, 658 (2008) {stating that "judicial review is not warranted

for complaints . . . without developed legal argument, and neither passing reference to
constitutional claims nor off-hand invocations of constitutional rights without support by
legal argument or authority warrants extended consideration”) (brackets, quotations and

citation omitted); State v. Chick, 141 N.H. 503, 504 (1996) (considering waived

ADI?Z?SO



defendant’'s undeveloped Part 1, Article 15 argument upon which he did “not further
elaborate”).

The Court agrees with Valley News that Officer Provenza's privacy interests in
disclosure, if any, are minimal. First, "the Right-to-Know Law furthers our state
constitutional requirement that the public's right of access to governmental proceedings
and records shall not be unreasonably restricted.” Censabella, 171 N.H. at 426. Second,
information concerning purely private details about a person who happens to work for the
government is very different from facts, such as those detailed in the Report, concerning
that individual's conduct in his or her official capacity as a government employee. See

Lamy v. N.H. Public Utilities Comm'n, 152 N.H. 1086, 113 (2005) (observing that "the

central purpose of the Right-to—Know Law is to ensure that the Government’s activities
be opened to the sharp eye of public scrutiny, not that information about private citizens
that happens to be in the warehouse of the Government be so disclosed”) (quotations
and citation omitted). Therefore, even “[a]ssuming there is a relevant privacy interest at
stake, that interest is minimal because the [Report] do[es] not reveal intimate details of
[Officer Provenza’s] life,” but rather information relating to Officer Provenza's conduct as
a government employee while performing his official duties and interacting with a member

of the public. See New Hampshire Civil Liberties Union, 1459 N.H. at 441.

As to the second factor, the public’s interest in the information, “[dlisclosure of the
requested information should inform the public about the conduct and activities of their
government.” Lambert, 157 N.H. at 383. Indeed, “[t]he public has a significant interest in
knowing that a government investigation is comprehensive and accurate.” Reid, 169 N.H.

at 532 (quotations and citation omitted). "The legitimacy of the public's interest in
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disclosure, however, is tied to the Right-to-Know Law's purpose, which is 'to provide the

bR

utmost information to the public about what its government is up to.” Id. (citing N.H. Right
to Life, 169 N.H. at 111). “If disclosing the information does not serve this purpose,
disclosure will not be warranted even though the public may nonetheless prefer, albeit for
other reasons, that the information be released.” Id. (citing Lamy, 152 N.H. at 111)
{(quotations omitted). “Conversely, ‘an individual's motives in seeking disclosure are
irrelevant to the question of access.” Id. (citing Lambert, 157 N.H. at 383).

Officer Provenza argues that, because the Report ultimately concluded that the
excessive force allegation against him was determined to be "not sustained,” the public
interest in the Report is insignificant. Officer Provenza further contends that nondisclosure
of the Report actually promotes the public interest in two regards: firstly, “public policy
requires that personnel matters be held confidential pursuant {o statute and that matters
and allegations not be indiscriminately disseminated by individuals,” and, secondly, the
public’s interest in public safety is undermined if police are worried about dissemination
of unfounded complaints, which would have a chilling effect on policing in the State. (Pl.'s
Pet. 1Y 28, 31, 35.)

Valley News asserts that the “public interest in disclosure is strong.” (Valley News's
Obj. § 28.) Specifically, Valley News argues that “[p]roducing the full report would enable
the public to know not just the coniours of Provenza’s conduct, but also the policies and
procedures governing internal affairs investigations and whether they were appropriately

followed in this case.” (Id. §129.) Valley News notes that this case occurs “[i]n this moment

of conversation about police accountability nationally and here in New Hampshire™ and,

8 Valley News directs the Court to Governor Sununu’s Executive Order 2020-11, which recognized the
“nationwide conversation regarding law enforcement, social justice, and the need for reforms to enhance
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as such, “it is imperative that the public be able to know whether faw enforcement
agencies can be trusted to hoid themselves accountable, or if a different system is
necessary.” (Id.) Valley News posits that “setting aside the obvious public interest in
allowing the public to evaluate the findings of MRI and the completeness of its
investigation, there is a compelling public interest in enabling the public to use the MR]
report to evaluate the integrity of the Canaan Police Department's internal affairs
investigation of this incident.” (Id. § 30)

Valley News relies heavily on, and the Court finds persuasive, a Vermont Supreme

Court case, Rutland Heraid v. City of Rutland, 84 A.3d 821 (Vt. 2013}, for the proposition

that “there is a significant public interest in knowing how the police department supervises

its employees and responds to allegations of misconduct.” Id. at 825. The Rutiand Herald
court reasoned that “the internal investigation records and related material will allow the
public to gauge the police department's responsiveness to specific instances of
misconduct, assess whether the agency is accountable to itself internally, whether it
challenges its own assumptions regularly in a way designed to expose systemic infirmity
in management oversight and control, the absence of which may result in patterns of
inappropriate workplace conduct.” |d. (quotations omitted).

Indeed, the public has a significant interest in knowing how the police investigate
such complaints for a number of reasons. First, the public has the right to know that the
police take their complaints seriously and that the investigation was “comprehensive and
accurate.” See Reid, 169 N.H. at 532 (in reference to an investigation of the New

Hampshire Attorney General's office, the Court noted “[tlhe public has a significant

transparency, accountability, and community relations in faw enforcement.”
hitps:/fwww.governor.nh.gov/sites/g/files/ehbemt336/iles/documents/2020-11 pdf.
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interest in knowing that a government investigation is comprehensive and accurate”)

(quotations omitted); N.H. Civil Liberties Union, 149 N.H. at 441 (“Official information that

sheds light on an agency's performance of its statutory duties falls squarely within the
statutory purpose of the Right-to-Know Law”) {quotations and citation omitted). Second,
the public similarly has the right to know whether the police officer in question was given
a fair investigation aligned with traditional notions of due process. Third, as is evidenced
by the national conversation concerning policing in the United States, transparency at all
levels of police conduct investigations is fundamentally important to ensure the public’s
confidence and trust in local police departments. See RSA 91-A:1 (The purpose of the
Right-to-Know Law “is to ensure both the greatest possible public access to the actions,

discussions and records of all public bodies, and their accountability to the people.”)

(emphasis added); Prof'f Firefighters of N.H., 159 N.H. at 709 {(noting that “knowing how

a public body is spending taxpayer money in conducting public business is essential to
the transparency of government, the very purpose underlying the Right-to-Know Law”).
Moreover, the New Hampshire Supreme Court’s overruling of Fenniman reinforces

the importance of transparency in government. See Seacoast Newspapers, Inc., 173 N.H.

at ___ (slip op. at 9) ("An overly broad construction of the ‘internal personnel practices’
exemption has proven to be an unwarranted constraint on a transparent government.”);

see e.q., Salcetti v. City of Keene, (unpublished order, decided June 3, 2020), (slip op. at

7, 9-10) (where the Supreme Court vacated and remanded a superior court decision
denying a petition concerning “any and all citizen complaints, logs, calls, and emails
regarding charges of excessive police force and/or police brutality” in light of its recent

decisions in Union Leader Corp. and Seacoast Newspapers, Inc.).
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As to the third factor, the balancing of the private and public interests, “the
legislature has provided the weight to be given one side of the balance by declaring the

purpose of the Right-to-Know Law in’ the statute itself.” Reid, 169 N.H. at 532 (brackets

omitted) (quoting Union Leader Corp. v. City of Nashua, 141 N.H. 473, 476 (1996)).
Specifically, the preamble to RSA chapter 31-A provides: “Openness in the conduct of
public business is essential to a democratic society. The purpose of this chapter is to
ensure both the greatest possible public access to the actions, discussions and records
of all public bodies, and their accountability to the people.” RSA 91-A:1. “Thus, when a
public entity seeks to avoid disclosure of material under the Right-to-Know Law, that entity
bears a heavy burden to shift the balance toward nondisclosure.” Reid, 169 N.H. at 532
{quotations and brackets omitted). Here, although Officer Provenza is not a public entity,
as the party opposing disclosure he bears the same “heavy burden.” See id.

Officer Provenza calls for a bright-line rule to the effect that if an internal police
investigation concludes that the complaint against the officer is unfounded or not
sustained, then the officer's privacy interest outweighs the public interest. (Pl's Pet.
25, 28.) This proposition, however, contravenes the purposes of the Right-to-Know Law
— ensuring maximum public access to governmental proceedings and records, and
promoting accountability of public officials to the citizens of New Hampshire. See RSA
91-A:1. The people of New Hampshire have the constitutionally rooted right to access
public information and hold those in power accountable for their actions, a right “essential
to a democratic society.” Id.; N.H. Const. pt. 1, art. 8. To apply the bright-line rule that
Officer Provenza urges the Court to adopt would be to acknowledge that the people of

New Hampshire merely have the right to access information concerning founded

ADPg)SS



misconduct of police officers and not, among other things, whether an investigation
resulting in a finding that the misconduct complaint was not sustained was
“‘comprehensive and accurate.” See Reid, 169 N.H. at 532. In the absence of Fenniman
and its progeny, Officer Provenza cannot meet his “heavy burden” to shift the balance
towards nondisclosure. Reid, 169 N.H. at 532. The Court concludes that the balancing
test overwhelmingly favors the public’s interest in disclosure of the report in the name of
transparency and accountability. See RSA 91-A:1.

As the trial court in Union Leader Corp. noted, “bad things happen in the dark when

the ultimate watchdogs of accountability—i.e, the voters and taxpayers—— are viewed as

alien rather than integral to the process of policing the police.” Union Leader Corp. v.

Town of Salem, No. 218-2018-CV-01408, 2019 WL 3820631, at *2 (N.H.Super. Apr. 05,

2019) (vacated and remanded by Union Leader Corp., 173 N.H. at ). “Democracies die

behind closed doors,” and through laws, such as the Right-to-Know Law, the people are

better able to hold government officials accountable. Detroit Free Press v. Ashcroft, 303

F.3d 681, 683 (6th Cir. 2002).

For the reasons articulated above, the Court rules that the Report is subject to
disclosure. The Right-to-Know Law provides “[e]very citizen” with a right to inspect and
copy government records except as otherwise prohibited by statute” and “requires public
bodies and agencies to make such government records available upon request.” RSA 91-
A4, |; RSA 91-A4, IV. Here, because the Report is not exempt under RSA 91-A:5, IV,

the Town must comply with the statute by disclosing the Report.?

° At the September 15, 2020 hearing, the Town requested that certain information-specifically medical
information, license plate numbers, and the names of minors—be redacted from the Report. Valley News
does not object to the proposed redactions. (Index #19.) The Court agrees that the privacy interest in this
information outweighs any public interest in it. Reid, 169 N.H. at 531.
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L. Conclusion
For the foregoing reasons, the plaintiff's petition for declaratory judgment and for
preliminary and permanent injunctions is DENIED, and Valley News’s crossclaim for
declaratory relief is GRANTED.
The Court requests that the parties review the redacted copy of this order, attached
hereto, and if they believe further redaction is necessary, to so inform the Court by motion
filed within seven (7) days of the date of the clerk’s notice of decision. Thereafter, the

redacted version will be issued publicly.

So Ordered.
f“"wh\"w.

Date: 11 ! 1 20 I ¢! /Z; /’/ {j/ﬁz{;—‘/M

Hon. Peter H. Bornstein
Presiding Justice
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2. That conduct consists of an alleged instance of excessive force, alleged
falsification of a police report, and allegedly providing false testimony in court. Pet. {
7-8, 21-22.

3. The petitioner concedes in his/her Petition that he inaccurately or
erroneously completed the police report and provided inaccurate or erroneous testimony
in court, see Pet. 4 8 (“Specifically, Petitioner alleges that the finding that s/he provided
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4. Instead, the petitioner presents four claims in his/her Petition premised on
this conduct being allegedly stale and of no further relevance because it occurred more
than 10 years ago. See, e.g., Pet. 11 8, 23, 33-34.

5. First, the petitioner asserts that keeping him/her on the EES for this
allegedly stale and irrelevant conduct violates RSA 105:13-b (Count I). Id. 11 35-41.

6. Second, the petitioner asserts that keeping him/her on the EES for this
allegedly stale and irrelevant conduct violates his/her constitutional rights under the
Fourteenth Amendment of the United States Constitution (Count IV). Id. {1 54-56.

7. The petitioner seeks a preliminary and permanent injunction (Count I1) to
remedy these harms and secure his/her removal from the EES. Id. {1 42-49.

8. The petitioner also seeks a writ of mandamus (Count I11) asserting that the
obligation to remove him/her from the list for conduct he/she claims is stale and of no
further relevance violates an unidentified ministerial duty or obligation. Id. {1 50-53.

9. All of the petitioner’s claims fail as a matter of law.

A. Standard of Review

10.  Inruling on a motion to dismiss, this court determines “whether the
plaintiff’s allegations are reasonably susceptible of a construction that would permit
recovery.” Harrington v. Brooks Drugs, 148 N.H. 101, 104 (2002). The court assumes
the truth of the plaintiff’s well-pleaded allegations of fact and construe all reasonable
inferences in the light most favorable to the plaintiff. See, e.g., Hacking v. Town of
Belmont, 143 N.H. 546, 549 (1999). However, the court need not accept allegations in
the complaint that are merely conclusions of law. See, e.g., Konefal v. Hollis/Brookline

Coop. Sch. Dist., 143 N.H. 256, 258 (1998). The court “must rigorously scrutinize the

2
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pleading to determine whether, on its face, it asserts a cause of action.” Jay Edwards,
Inc. v. Baker, 130 N.H. 41, 44 (1987).

11. In deciding a motion to dismiss, “[t]he trial court may also consider
documents attached to the plaintiff’s pleadings, or documents the authenticity of which
are not disputed by the parties . . . official public records . . . or. .. documents
sufficiently referred to in the complaint.” Beane v. Dana S. Bean & Co., 160 N.H. 708,
711 (2010) (quotations omitted). Thus, the confidential exhibits attached to the Petition
may be, and should be, considered in resolving this motion.

B. The Petitioner Cannot Invoke RSA 105:13-b Outside Of A Pending Criminal
Action In Which Officer A.B. Is A Witness.

12.  The petitioner seeks, in essence, a declaratory judgment that, pursuant to
RSA 105:13-b, his/her personnel file no longer contains exculpatory evidence, for all
cases going forward (Count I).

13.  The petitioner’s attempt to invoke RSA 105:13-b’s procedure in this way
fails as a matter of law.

14. By its plain terms, the procedure in RSA 105:13-b only applies when a
police officer is “serving as a witness in any criminal case.” RSA 105:13-b, I. In that
scenario, the duty to disclose exculpatory evidence attaches and, “[i]f a determination
cannot be made as to whether evidence is exculpatory, an in camera review by the court
shall be required.” RSA 105:13-b, II.

15. In this case, Officer A.B. is not serving as a witness in a criminal case.
RSA 105:13-b therefore does not apply. See Duchesne v. Hillsborough County Attorney,

167 N.H. 774, 780 (2015) (explaining that RSA 105:13-b was “designed to balance the

3
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rights of criminal defendants against the countervailing interests of the police and the
public in the confidentiality of officer personnel records™).

16. RSA 105:13-b does not provide for a blanket determination that certain
evidence in an officer’s personnel file is never exculpatory.

17.  Additionally, RSA 105:13-b does not govern whether and under what
circumstances an officer may be removed from the EES, and RSA 105:13-b’s provisions
are not otherwise independently enforceable under RSA chapter 105 through a
declaratory judgment action.

18. Moreover, this Court cannot evaluate whether particular conduct and
information constitutes exculpatory evidence favorable to the accused under Brady v.
Maryland, 373 U.S. 83 (1963) and State v. Laurie, 139 N.H. 325 (1995) in the abstract,
outside of a pending criminal matter.

19. Indeed, neither Brady nor Laurie support the position that a court may
determine generally through a declaratory judgment action that certain conduct in which
a police officer engaged no longer constitutes exculpatory evidence favorable to the
accused in all future criminal matters. Rather, Brady and Laurie, and their progeny,
require a case-by-case assessment of whether particular conduct or information
constitutes exculpatory evidence favorable to the accused within the context of the
specific criminal matter in which the officer will be appearing as a witness.

20. “[I]n a criminal case, the State is obligated to disclose information
favorable to the defendant that is material to either guilt or punishment.” Duchesne v.
Hillsborough County Attorney, 167 N.H. 774, 777 (2015). “This obligation arises from a

defendant’s constitutional right to due process of law, and aims to ensure that defendants

4
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receive fair trials.” 1d. “The duty to disclose encompasses both exculpatory information
and information that may be used to impeach the State’s witnesses and applies whether or
not the defendant requests the information.” Id. (internal citations omitted). “‘Essential
fairness, rather than the ability of counsel to ferret out concealed information, underlies
the duty to disclose.”” Id. (quoting Laurie, 139 N.H. at 329).

21.  “The duty of disclosure falls on the prosecution and is not satisfied merely
because the particular prosecutor assigned to a case is unaware of the existence of the
exculpatory information.” 1d. at 778 (internal citations omitted). The Court “impute[s]
knowledge among prosecutors in the same office” and holds them “responsible for at
least the information possessed by certain government agencies, such as police
departments or other regulatory authorities, that are involved in the matter that gives rise
to the prosecution.” 1d. (internal citations omitted). “This in turn means that the
individual prosecutor has a duty to learn of any favorable evidence known to the others
acting on the government’s behalf in the case, including the police.” Id. (quoting Kyles v.
Whitley, 514 U.S. 419, 437 (1995)).

22.  “The prosecutor’s constitutional duty of disclosure extends only to
information that is material to guilt or to punishment.” Id. “‘Favorable evidence is
material under the federal standard only if there is a reasonable probability that, had the
evidence been disclosed to the defense, the result of the proceeding would have been
different. A reasonable probability is a probability sufficient to undermine confidence in
the outcome.’” Id. (quoting Laurie, 139 N.H. at 328). However, “the New Hampshire
Constitution affords defendants greater protection than the federal standard.” 1d. Under

the New Hampshire Constitution, “‘[u]pon a showing by the defendant that favorable,
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exculpatory evidence has been knowingly withheld by the prosecution, the burden shifts
to the State to prove beyond a reasonable doubt that the undisclosed evidence would not
have affected the verdict.”” Id. (quoting Laurie, 139 N.H. at 330).

23.  Thus, in Laurie, when the officer submitted to a polygraph examination
that revealed that the officer was not being truthful in all of his/her testimony under oath,
the New Hampshire Supreme Court held that this information should have been turned
over to the accused. Laurie, 139 N.H. at 331.

24.  Against these precedents, the conduct in this case, inaccurate or erroneous
information provided in a police report and inaccurate or erroneous provision of
testimony under oath, and the particular manner in which Officer A.B. brought that
conduct forward, would seem to suggest that Officer A.B.’s conduct will frequently, if
not always, constitute favorable evidence that is material to guilt or punishment in many
criminal cases in which he/she is a witness. See Confidential Exhibits #1 & #3.

25. Regardless, to determine if this information is material under Brady and
Laurie, Officer A.B.’s prior conduct and the information reflecting it would need to
evaluated within the context of the specific criminal action in which Officer A.B. would
be appearing as a witness.

26. Consequently, this Court cannot generally declare that Officer A.B.’s prior
conduct and the information reflecting it is too stale or has been made too irrelevant by
the passage of time to ever need to be disclosed in the future under RSA 105:13-b.

27. Count | must therefore be dismissed.
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C. The Petitioner Does Not Have A Fourteenth Amendment Due Process Right
To Be Removed From The EES After A Particular Period Of Time,
Particularly Where He/She Does Not Contest That The Underlying Conduct
That Resulted In His/Her Placement On The List Actually Occurred.

28. In Count 1V, the petitioner advances a Fourteenth Amendment due process
claim against the defendants. That claim must be dismissed for several reasons.

29. First, the petitioner may only enforce the Fourteenth Amendment of the
United States Constitution through 42 U.S.C. 8 1983. It is well-settled that the States,
their agencies, and their officials acting in their official capacities are not “persons”
within the meaning of Section 1983. See, e.g., Will v. Mich. Dept. of State Police, 491
U.S. 58, 70 (1989) (holding that “neither a State nor its officials acting in their official
capacities are ‘persons’ under § 1983” as a matter of statutory construction).

30.  Under 42 U.S.C. § 1983, a state agency like the New Hampshire Attorney
General’s Office is not a “person” and therefore may not be sued under that statute.
Consequently, Count IV fails to state a cause of action against the New Hampshire
Attorney General’s Office and must be dismissed on this basis.

31.  Second, Count IV must also be dismissed because the petitioner does not
have a constitutional due process right in his/her admitted conduct.

32.  The New Hampshire Supreme Court has held that the due process
protections of the New Hampshire Constitution, which affords greater reputational
protection than the Fourteenth Amendment of the United States Constitution in this
context, see State v. Veale, 158 N.H. 632, 636-45 (2009), provides police officers with a

liberty and/or property interest in their professional reputations that placement on the

EES may impair. Gantert v. City of Rochester, 168 N.H. 640, 648-49 (2016).
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33. In this case, however, the government likewise has “a great interest in
placing on the ‘Laurie List’ officers whose confidential personnel files may contain
exculpatory information,” so as to ensure criminal defendants the most robust enjoyment
of their constitutional right to exculpatory evidence. Id. at 649-50.

34. Thus, to safeguard against the “risk of erroneous deprivation” of the
officer’s reputational interest (i.e., that an officer may mistakenly be placed on the EES
for conduct that did not actually occur), the officer has a right to procedural due process
on the allegations that result in his/her initial placement on the EES. Id. at 648-49
(emphasis added). But an officer’s reputation interest in no way suffers erroneously
through correct, non-mistaken placement on the EES.

35. In this case, there is no risk of erroneous deprivation of a protected
reputational interest. The petitioner concedes that the conduct in which he/she engaged
actually occurred. He/She provided inaccurate or erroneous information in a police
report and provided inaccurate or erroneous testimony under oath and does not dispute
the truth or accuracy of Confidential Exhibit #1. The petitioner also does not allege or
argue that his/her initial placement on the EES was erroneous. Rather, the petitioner
alleges only that his/her conduct and the information reflecting it has been made stale and
irrelevant by the passage of time and, for this reason alone, he/she should be removed
from the EES.

36.  The New Hampshire Supreme Court has never held that a petitioner has a
constitutional due process right to be removed from the EES after an arbitrary period of
time on the basis that certain prior conduct which actually occurred has become, in the

individual officer’s opinion, stale and/or irrelevant. Defense counsel is similarly unaware
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of any federal case law establishing a right to relief under such circumstances under the
Fourteenth Amendment of the United States Constitution. Moreover, contrary to the
petitioner’s assertion, it is difficult to imagine a scenario in which his/her prior conduct
and the information reflecting it would not be constitutionally required to be disclosed as
exculpatory under the New Hampshire and United States Constitutions.

37.  Consequently, because the petitioner placement on the EES has not
resulted in an erroneous deprivation of a protected reputational interest and because there
is no constitutional right to seek removal from the EES for conduct that actually occurred
and justifies inclusion on the EES, Count IV must be dismissed.

D. The Petitioner Is Not Entitled To Preliminary Or Permanent Injunctive
Relief.

38.  Count Il of the petitioner’s Petition should also be dismissed because it is
predicated on the causes of action advanced in Counts | and I1VV. Because Counts | and 1V
fail as a matter of law, the petitioner cannot show a likelihood of success on the merits,
cannot show irreparable harm, cannot show that the balance of the equities tip in his/her
favor, and cannot show that it is in the public interest to have him/her removed from the
EES. See Thompson v. N.H. Bd. Of Medicine, 143 N.H. 107, 108 (1998) (setting forth
preliminary injunction elements). The petitioner is therefore not entitled to preliminary
or permanent injunctive relief under Count I1.

E. The Petitioner Is Not Entitled To A Writ Of Mandamus (Count I11).

39. A writ of mandamus is “an extraordinary writ that may be addressed to a
public official, ordering him to take action, and it may be issued only when no other
remedy is available and adequate.” Rockhouse Mt. Property Owners Ass'n, Inc. v. Town

of Conway, 127 N.H. 593, 602 (1986).
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40. “A writ of mandamus is used to compel a public official to perform a
ministerial act that the official has refused to perform, or to vacate the result of a public
official’s act that was performed arbitrarily or in bad faith.” In re Petition of CIGNA
Healthcare, Inc., 146 N.H. 683, 687 (2001).

41. “When an official is given discretion to decide how to resolve an issue
before [her/]him, a mandamus order may require [her/]him to address the issue, but it
cannot require a particular result.” Rockhouse Mt. Property Owners Ass’'n, 127 N.H. at
602.

42.  “Th[e] court will, in its discretion, issue a writ of mandamus only where
the petitioner has an apparent right to the relief requested and no other remedy will fully
and adequately afford relief.” In re Petition of CIGNA Healthcare, Inc., 146 N.H. at 687
(emphasis added). “Th[e] court exercises its discretionary power to issue such writs with
caution and forbearance and then only when the right to relief is clear.” Id.

43.  The petitioner’s claim for a writ of mandamus (Count I11) fails for several
reasons.

44, First, a writ of mandamus does not lie against a state agency like the New
Hampshire Attorney General’s Office. It lies against a public official, to compel that
public official to perform a ministerial obligation that the official (a) has the authority to
perform and (b) has refused to perform. The Grafton County Attorney does not have the
authority to remove Officer A.B. from the EES. No other public official has been named
in this action. Thus, the writ of mandamus claim fails for this reason.

45, Second, the petition fails to identify any ministerial obligation that a

public official from the New Hampshire Attorney General’s Office could perform for
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him/her that it has not performed. As the petition concedes, there is no process for an
officer to be removed from the EES because the underlying conduct for which he/she has
been placed on the EES is, in the individual officer’s opinion, stale or of no further
relevance to future criminal proceedings, nor does the state or federal constitution require
such process. To the contrary, an EES removal process based on staleness would likely
violate both Brady and Laurie and would not extinguish a prosecutor’s independent,
constitutional obligation to provide all exculpatory evidence to the accused in a criminal
matter.

46.  Consequently, the petition fails to plead factual matter establishing a
ministerial obligation which a public official at the New Hampshire Attorney General’s
Office has failed to perform.

47.  Third, the petitioner has not established that he/she has any right to relief
on the allegations of the petition, much less a “clear” right to relief that would justify the
court exercising its discretionary power to issue a writ of mandamus against the New
Hampshire Attorney General’s Office in this action.

48. Fourth, the petitioner has not pled that any public official has performed
an official act arbitrarily or in bad faith and does not appear to seek to correct any such
action through the writ of mandamus claim.

49, Consequently, Count 111 fails to state a claim for a writ of mandamus.

F. Conclusion
50. For the above reasons, Counts I-1V fail as a matter of law. All of them

must therefore be dismissed.!

LIf the petitioner contends that he/she has been erroneously placed on the EES (and it does not appear that
he/she does), the petitioner may be entitled to a due process remedy through a declaratory judgment action
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51.  Accordingly, and for all of the above reasons, the plaintiff’s Petition
should be dismissed.

WHEREFORE, the New Hampshire Attorney General’s Office respectfully
requests that this court issue an order:

A. Dismissing the plaintiff’s Petition for Declaratory Judgment and Equitable
Relief; and

B. Granting such further relief as the court deems just and equitable.

Respectfully submitted,

THE OFFICE OF THE ATTORNEY
GENERAL

By its attorney,

THE OFFICE OF THE NEW
HAMPSHIRE ATTORNEY
GENERAL

Date: September 13, 2019 By:/s/ Anthony J. Galdieri
Anthony J. Galdieri, Bar # 18594
Senior Assistant Attorney General
Samuel R.V. Garland, Bar # 266273
Attorney
New Hampshire Dept. of Justice
33 Capitol Street
Concord, NH 03301
(603) 271-3650
anthony.galdieri@doj.nh.gov
samuel.garland@doj.nh.gov

in superior court to attempt to prove that the underlying conduct which got him/her placed on the EES in
first instance never occurred or is not substantiated, consistent with Duchesne v. Hillsborough County
Attorney, 167 N.H. 774 (2015) and Gantert v. City of Rochester, 168 N.H. 640 (2016). If the petitioner
prevails in such an action, the New Hampshire Attorney General’s Office has a procedure in place to
remove officers from the EES who present the Office with such a court order. See Law Enforcement
Memorandum, Additional Guidance Concerning the Exculpatory Evidence Schedule,
https://www.doj.nh.gov/criminal/documents/exculpatory-evidence-20180430.pdf (last visited Sept. 9,
2019). The New Hampshire Attorney General’s Office takes no position at this time as to whether such a
declaratory judgment action, if brought by Officer A.B., would be timely under the applicable statute of
limitations or would be barred by other timeliness defenses.
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Motion to Dismiss was served
September 13, 2019, to all counsel of record via the court’s electronic filing system.

[s/ Anthony J. Galdieri
Anthony J. Galdieri
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The State of Netw Hampshice

MERRIMACK COUNTY SUPERIOR COURT

JOHN DOE
V.

GORDON J. MACDONALD, IN HIS CAPACITY AS ATTORNEY GENERAL FOR THE
STATE OF NEW HAMPSHIRE

Docket No.: 217-2020-CV-00216
ORDER
The plaintiff is a certified New Hampshire law enforcement officer who is seeking
to have his name removed from the “exculpatory evidence schedule,” formerly known
as the Laurie List (hereinafter, the “EES”)." The plaintiff is seeking a declaratory
judgment, injunctive relief, and attorneys’ fees. The defendant, Gordon MacDonald in
his official capacity as Attorney General, now moves to dismiss for failure to state a
claim. The plaintiff objects. The Court held a hearing on the motion on June 24, 2020.2
For the following reasons, the defendant’'s motion to dismiss is GRANTED.
FACTS
The plaintiff alleges the following relevant facts, which the Court assumes to be
true. The plaintiff was hired as a police officer in November of 2005. (Petition q 7.)

After graduating from the academy and completing his field training, the plaintiff was

' The EES, which was formerly known as the Laurie List after State v. Laurie, 139 N.H. 325 (1995), is “an
informal list of police officers who have been identified as having potentially exculpatory evidence in their
personnel files or otherwise.” Duchesne v. Hillsborough Cty. Atty., 167 N.H. 774, 775 (2015). This list is
kept by each County Attorney to assist prosecutors in meeting their constitutional obligation to disclose
potentially exculpatory evidence regarding police witnesses. LaMontaane v. Town of Derry, Rockingham
Cnty. Super. Ct., No. 218-2019-CV-00338 at 1 (Apr. 27, 2020) (Order, Schulman, J.).

2 Atthe hearing, the parties agreed to incorporate, to the extent they are relevant, arguments from an
earlier hearing in a related case, John Doe v. Gordon MacDonald, No. 217-2020-CV-00176.
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released to solo status as a probationary police officer. (ld.) On or about August 27,
2006, the plaintiff was assigned as a patrol officer and working a midnight shift. (Id. §
8.) At the beginning of his shift, the plaintiff stopped at a bar to check on the safety of
his girlfriend. (Id.) While he was speaking with his girlfriend outside the bar, a verbal
confrontation ensued between the plaintiff and one of his girlfriend’s male friends, during
which the plaintiff threatened to arrest the friend if he did not return inside the bar. (Id.)
The friend complied. (Id. § 9.) After the plaintiff finished speaking with his girlfriend, he
apologized to the male friend and left the bar to begin his patrol. (Id.) While transiting
to his assigned patrol area, the plaintiff accelerated too quickly out of a turn, lost control
of his cruiser, and was involved in a minor collision. (Id. q[{[ 10, 12.)

The next day, the male friend from the previous evening’s encounter filed a
formal complaint against the plaintiff with the police department. (Id.  11.) A sergeant
was assigned to investigate the allegations, and interviewed several witnesses,
including the plaintiff. (Id.) The sergeant conducted two eight-hour, recorded interviews
with the plaintiff. (Id.) During this time, the plaintiff was only allowed a “couple” of five-
minute breaks to use the restroom and eat. (Id.) The plaintiff initially denied the
allegations levied toward him, until they were phrased differently by the sergeant. (Id. q
12.) At the conclusion of the investigation, the sergeant “sustained” the allegations
against the plaintiff, which included conduct unbecoming a police officer, neglect of
duty, oppression of duty/misuse of authority, and truthfulness. (Id. I 11, 13.) He also

recommended that the plaintiff be formally disciplined at the discretion of the Chief. (Id.

113)
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After careful consideration, which included the plaintiff's status as a probationary
employee without the full protections of the collective bargaining agreement, the plaintiff
tendered his letter of resignation to the Chief of Police on or about November 17, 2006.
(Id.) The plaintiff allegedly was told that there would be no repercussions because of
his resignation, and was not informed that the Chief would submit his name to the
Attorney General's Office for inclusion on the EES. (Id.)

The plaintiff was subsequently hired by another police department as a
dispatcher, against the recommendations of his background investigator, because the
department was inclined to give him a second chance. (Id. ] 15.) He worked in this
role until 2010, when he completed another background investigation and was hired as
a police officer. (Id. 9 16.) During his time as a police officer, the plaintiff has served as
a field training officer, drug recognition expert, and eventually, as a detective. (Id.
17-18.) In February of 2019, the Chief of Police received an inquiry from the County
Attorney’s Office regarding the circumstances of the plaintiff's inclusion on the EES. (Id.
11 17.) Until that inquiry, neither the police department nor the plaintiff were aware of his
inclusion on the list. (Id. I 13, 15, 17.) As a result of his inclusion on the EES, the
plaintiff was returned to patrol and forbidden from investigating any felonies with an
individual victim. (Pl.’s Obj. Mot. Dismiss ] 37.)

The plaintiff, the police chief, the department’'s executive captain, and the
department’s police prosecutor all wrote letters to the Attorney General’'s Office asking
that the plaintiff’s name be removed from the EES. (Petiton [ 18-19.) A
representative of the New England Police Benevolent Society also formally requested

that the defendant intervene in the matter and remove the plaintiff's name from the list.

3

ADD 073




































































































































































































































	Table of Contents
	TABLE OF AUTHORITIES
	N.H. Const. pt. I, art. 15…….............................................................................................16
	IDENTITY OF AMICI CURIAE



