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Plaintiffs submit this Sur-Reply in further support of their Joint Opposition to Defendants’
Motion to Dismiss (“Joint Opp.,” ECF Doc. #45).

A. The Defendants’ Reply is Simply Wrong in its Mischaracterization of the Plaintiffs’
Claims and Their Statement of Current Law

The opening paragraph of the Defendants’ Reply to the Plaintiffs’ Joint Objection to the
Defendants’ Motion to Dismiss (“Reply,” ECF Doc. #48), illustrates the untenable arguments that
follow. There, the Defendants reiterate the judicially rejected notion that, to sustain a void-for-
vagueness challenge, the “plaintiffs must ‘demonstrate that the law is impermissibly vague in a//
of its applications.’” Reply at 1 (quoting Village of Hoffman Estates v. Flipside, Hoffman Estates,
Inc.,455 U.S. 489,497 (1982)). As previously demonstrated, that argument was squarely rejected
by Justice Scalia writing for the Court in Johnson v. United States, 576 U.S. 591, 602-03 (2015).
See Joint Opp. at 39-40. Yet, the Defendants still offer that rejected notion as the predicate for
their motion. See Reply at 1.

Similarly, Defendants’ Reply opens with the inaccurate assertion that the Plaintiffs’
Complaints are limited to “facial [constitutional] challenges.” Reply at 1. Again, that is not correct.
The challenges here are both facial and as applied. See, e.g., Mejia Compl. at 4 13, 156; see also
Joint Opp. at 31 n.17, 36 (“Plaintiffs have also challenged the vagueness of the Statute as applied
to educators in the context of how educators will uniquely be subject to enforcement under the
Act”). As previously amplified, the Defendants have failed to (i) answer specific questions on
how to the enforce the Statute or (i) meaningfully engage the Statute’s unique enforcement regime
as to educators. See Mejia Compl. at 99 110-111, 120-122.!

Even on this truncated record, however, the vice of the Statute’s application is manifest.

One undisputed illustration makes the point. AFT Plaintiff Joselyn Miller and three other teachers

! Abbreviations are the same as in the Plaintiffs’ Joint Opposition.



were, just a few months ago, subjected to a complaint, commenced at the School District level,
simply for signing, not in a school or classroom, a petition protesting the Statute. See Joint Opp.
at 39-40. There is nothing in the Statute barring that right, nor could such a bar be sustained. The
actions taken on those (and like) complaints remain a mystery. See AFT Compl. at § 8. How
widespread or inapt were the baseless musings of investigators and others is not yet revealed.
Indeed, the Human Rights Commission has refused to release to the public and educators the
details (even in redacted form) of any complaints in which the Commission has concluded that
there was no violation even though such information would help guide educators and minimize
vagueness and unwarranted reputational injury. See Joint Opp. at 8.2

In like fashion, the Reply erroneously maintains that the Plaintiffs urge that “this Court
may not consider the manner in which defendants and the agencies tasked with enforcing [the
Statute] . . . have construed the provisions.” Reply at 1. Nothing could be further from the truth.
See, e.g., City of Chicago v. Morales, 527 U.S. 41(1999); Kolender v. Lawson, 461 U.S. 352 (1983).
As previously noted, discovery is appropriate and vital to determine on a complete record “the
mechanisms for the Statute’s interpretation and political enforcement” and how the Defendants

actually enforce the Statute. See Joint Opp. at 3, 8,31 n.17, 33 n.19, 35-36, 38.3

2 New Hampshire law allows for the disclosure of this information. See N.H. Rev. Stat. Ann. (“RSA”) 354-A:21, 1I(a)
(“The members of the commission and its staff shall not disclose what has occurred in the course of such endeavors,
provided that the commission may publish the facts in the case of any complaint which has been dismissed, and the
terms of conciliation when the complaint has been so disposed of. . . .”) (emphasis added).

3 The Defendants go to considerable lengths to explain how the Court should conduct its “vagueness inquiry.” Reply
at 2. Ignored, however, is the standard to be applied and the ample Supreme Court precedent directing that where, as
here, the vagueness challenge “‘abut(s) upon sensitive First Amendment freedoms,’ it ‘operates to inhibit the exercise
of (those) freedoms,”” see Grayned v. City of Rockford, 408 U.S. 104, 109 (1972), thereby implicating “stricter
standards of permissible statutory vagueness.” Smith v. People of the State of California, 361 U.S. 147, 151 (1959).
As also set forth in the AFT Sur-Reply, the State’s arguments fail to demonstrate that the Statute meets those “stricter
standards of permissible statutory vagueness” given the First Amendment concerns.



Finally, it merits emphasis that the Reply omits any response to or mention of the directly
relevant decision in Santa Cruz Lesbian and Gay Cmty. Ctr. v. Trump, 508 F. Supp. 3d 521 (N.D.
Cal. 2020), which preliminarily enjoined former President Trump’s “banned concepts” Executive
Order (See Joint Opp. at 3-7, 11-12, 15-16, 24, 27). Four of same banned concepts that were
enjoined in Santa Cruz are reiterated in the challenged Statute.

B. The Defendants’ Assertion That Their Manufactured Enforcement Mechanism Fills
Any “Vagueness Void” Lacks Merit

The Defendants’ Reply argues that any vagueness in the Statute may be overlooked by the
Court (or is “beside the point”) because the “defendants and enforcing agencies have, in fact,
construed” the Statute to create an “order of operations” whereby “a complaint [is required] to first
be filed in the Commission for Human Rights or state superior court.” Reply at 2. This construct
invoked as the Defendants’ principal defense is negated by (i) the express text of the Statute, (ii)
the explicit Supreme Court “requirement that a /egislature establish [the] minimal guidelines to
govern law enforcement,” Kolender, 461 U.S. at 358 (quoting Smith v. Goguen, 415 U.S. 566, 574
(1974)), and (ii1) by the truncated record thus far, which demonstrates how the law is actually
being enforced by multiple New Hampshire agencies.

First, it is not surprising that the authority cited for the Defendants’ supposed “order of
operations” is the State’s own opening brief in this action because there is no such defined process
in the Statute. In fact, the notion that a disciplinary claim against an educator can be brought only
after a final determination of discrimination by the Commission is both contradicted by the
Statute’s plain terms and self-servingly manufactured by the Defendants to save the Statute. Here,
the Statute mandates that a “[v]iolation of this section by an educator shall be considered a
violation of the educator code of conduct that justifies disciplinary sanction by the state board of

education.” See RSA 193:40, IV. This provision is critical, as its incorporation of the Educator



Code of Conduct bootstraps administrative regulations that authorize the Department of Education
(“DOE”) to independently investigate and prosecute educators for violations of the Code (and,
thus, the Statute). See Joint Opp. at 31-32, n.18. The FAQs issued by the DOE, Commission for
Human Rights and the Department of Justice similarly provide that educators can be disciplined
for violating the Statute.* Private litigation is also an expressly authorized alternative (RSA 193:40,
IIT), and the Statute further provides for independent Department of Labor and Department of
Justice enforcement. See RSA 354-A:34 (incorporating the Whistleblowers’ Protection Act, which
is enforced by the Department of Labor), RSA 354-A:21 (providing for independent Department
of Justice enforcement). Thus, the unsupported assertion that all complaints under the Statute are
first filed through the Commission of Human Rights or state superior court is simply wrong.
Second, aside from being inconsistent with the Statute, the Defendants’ manufactured
“order of operations” cannot cure the Statute’s vagueness, as it is legally improper. The Supreme
Court has made clear that a statute is unconstitutionally vague absent adequate legislative
guardrails to enforcement (not just in the processing of complaints). “If arbitrary and
discriminatory enforcement is to be prevented, /aws must provide explicit standards for those who
apply them.” See Grayned, 408 U.S. at 108-09 (emphasis added); see also Kolender, 461 U.S. at
358. Here, there simply were no legislatively crafted minimal guidelines for enforcement of the

proscribed conduct such as would harness those charged with that task, and it is inappropriate for

4 The enforcing agencies’ “FAQs” likewise indicate that there is not one “order of operations” for enforcement. In
answering the question “[w]hat remedies are available to students or parents who believe that a school has violated
the Prohibition on Teaching Discrimination,” the FAQ answers that a student or parent “may file a complaint with the
New Hampshire Commission for Human Rights; a complaint with the New Hampshire Office of the Attorney General;
or may file a civil claim in superior court to seek damages or declaratory or injunctive relief.” See Mejia Compl., Ex.
19 (Question 11 addressing k-12 educational programs).



the Defendants to manufacture them out of whole cloth.” Indeed, as Justice Stevens dispositively
made clear in Morales, 527 U.S. at 60:

This ordinance is therefore vague “not in the sense that it requires a person to

conform his conduct to an imprecise but comprehensible normative standard, but

rather in the sense that no standard of conduct is specified at all.” (quoting Coates

v. Cincinnati, 402 U.S. 611, 614 (1971)). The broad sweep of the ordinance also

violates “the requirement that a legislature establish minimal guidelines to govern

law enforcement.” (quoting Kolender, 461 U.S. at 358 (emphasis added)).

Ward v. Rock Against Racism, 491 U.S. 781 (1989), relied upon by the Defendants (Reply at 4-5),
illustrates the point. Where the legislative body enacting regulations provides explicit, even if
flexible, guidelines for enforcement, the pitfalls noted in Kolender and like Supreme Court rulings
may be diminished, as they were in Ward. However, there is no claim at all that the /egislature
made any effort here to provide the requisite explicit guidelines for enforcement.

Moreover, far from “clarifying” the text, as set forth more fully in the Plaintiffs’ initial
brief (Joint Opp. at 23-29), the supposed “clarifications” only compound the confusion as to what
is prohibited by the Statute. Notably, the Attorney General publicly acknowledged in its
September 7, 2021 Opinion that “[sJome have voiced concerns that these new statutes are
confusing and that public employers and schools will struggle to understand the scope of the new

prohibitions.” See Mejia Compl., Ex. 20 (citing Governor’s Advisory Council on Diversity and

Inclusion, Letter to Gov. re HB 544, June 2, 2021). Fair notice is an essential pre-requisite of

5> There likewise is no merit to the Defendants’ notion that the absence of a formal or even implicit invitation to “the
public or other aggrieved persons to file complaints with the Department or Board of Education” validates the claimed
enforcement mechanism or accommodates some sort of presumption (Reply at 3) of tenable Kolender guardrails. First,
the DOE website explicitly called for such complaints, even providing the Commission for Human Rights form
therefor. See Mejia Compl., Ex. 23. The DOE even initially included (and later apparently removed) a DOE employee
as a person to field complaints under the Statute when it published its complaint website on November 10, 2021. See
Mejia Compl. atq 139-40. Second, it is legislatively mandated minimal guidelines governing enforcement—substance,
not process—that Kolender and its prodigy mandate in determining vagueness and their absence says it all. Finally,
it speaks volumes that the Defendants’ Reply must go far afield—to the statutory construction (not vagueness analysis)
of an alien detention statute—to find some semblance of support.



statutes regulating such matters as conduct. F.C.C. v. Fox Television Stations, Inc., 567 U.S. 239,
253 (2012); see also Joint Opp. at 23-29.

% €¢

Lastly, in practice, the Defendants’ “order of operations” theory finds no support in the
record developed to date. The DOE and private citizens have both enmeshed themselves in the
investigation and enforcement of the Statute. Despite the Defendants’ manufactured orderly
process, the DOE has apparently elected to conduct its own investigations under the Statute. See
Joint Opp. at 8, n.5. An undisputed illustration makes the point. Defendant Education
Commissioner Edelblut recently conducted a widely publicized press event, in the course of which
he released some 72 pages of DOE assembled documents concerning complaints received by his
agency. See Joint Opp., Ex. B. Included was a single page of a DOE investigation report expressly
prepared for Commissioner Edelblut concerning the propriety of a course curriculum specifically
stated to have been reviewed under the Statute. See id. Included as well were a far ranging,
redacted and incomplete collection of documents presenting questions, statements, coursework
and seeming complaints concerning racial, sexual and other matters upon which commentary was
apparently provided in materials that DOE investigators apparently had for some reason

scrutinized. The circumstances surrounding how and with what accompanying materials these

materials came into the DOE investigator’s possession is unclear and warrants discovery.¢

¢ Still further evidence exists undermining the Defendants’ so-called “order of operations” requiring the Human Rights
Commission to first process complaints. “No Left Turn” employed one alternative where such complaints went
directly to the DOE. See Joint Opp. at 36-37. The “Bounty Hunters” appears to be another enforcement mechanism.
AFT Compl. at § 45; Mejia Compl. at § 144.



CONCLUSION

For the foregoing reasons, the Defendants’ Motion should be denied and the Plaintiffs
should be permitted to conduct discovery. This Court will then have a sufficiently complete record
to resolve on summary judgment the issues presented—ones critical to a sound, basic education

and the future of New Hampshire’s children.

Dated: July 22, 2022
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