THE STATE OF NEW HAMPSHIRE
ROCKINGHAM, SS SUPERIOR COURT
No. 218-2020-CR-00077
THE STATE OF NEW HAMPSHIRE
V.
MICHAEL VERROCCHI
MEMORANDUM OF LAW OF THE ACLU OF NEW HAMPSHIRE AND
THE UNION LEADER CORPORATION

IN SUPPORT OF THE STATE’S MOTION TO UNSEAL
ARREST WARRANT AND SUPPORTING AFFIDAVIT

***REQUEST TO PARTICIPATE AT ORAL ARGUMENT***

NOW COME the American Civil Liberties Union of New Hampshire (“ACLU-NH") and
the Union Leader Corporation, by and through their attorneys, and submit this Memorandum of
Law in Support of the State’s January 8, 2021 Motion to Unseal Arrest Warrant and Supporting
Affidavit consistent with the provisions of RSA 595-A:4. The State’s Motion to Unseal should be
granted. The ACLU-NH and Union Leader Corporation also have no objection to Defendant’s
position that, if the State’s Motion is granted, all sealed pleadings in this matter should be unsealed.

In this criminal matter, the State has charged Michael Verrocchi with one class B felony
count of reckless conduct with a deadly weapon (a vehicle) under RSA 631:3, Il and one class A
misdemeanor count of disobeying an officer while driving a vehicle under RSA 265:4. The
unsealing of the arrest warrant and supporting affidavit in this criminal matter is related to the
pending Chapter 91-A action being heard before this Court in ACLU of New Hampshire v. Salem
Police Department, No. 218-2021-00026. In that matter, the ACLU-NH is seeking information in
the Salem Police Department’s possession concerning the incident that led to this criminal

prosecution. Oral argument on the State’s Motion to Unseal is scheduled to be held on February



9, 2021. Counsel for the ACLU-NH and Union Leader Corporation wish to participate in this
argument, as it is customary for third parties seeking access to court information to have legal
standing to seek such information. Petition of Keene Sentinel, 136 N.H. 121, 125 (1992) (“The
newspaper, as well as any member of the public, however, has standing, without having to be made
a party in a case, to request access to court records.”).

SUMMARY OF ARGUMENT

The State’s Motion to Unseal is straightforward and should be summarily granted.
Defendant Verrocchi cannot meet the substantial burden required to resist public disclosure of
court records—a standard which presumes the public nature of court records and can only be
overcome by showing “with specificity that there is some overriding consideration or special
circumstance ... which outweighs the public’s right of access to those records.” Petition of Keene
Sentinel, 136 N.H. 121, 128 (1992); see also N.H. R. Crim. P. 50(a)(2).

This is not a close case. At the outset, New Hampshire law presumes that arrest warrants
are public documents. See RSA 595-A:4 (“Upon the return of said warrant, the affidavit and the

notes or transcript shall be attached to it and shall be filed therewith, and they shall be a public

document when the warrant is returned, unless otherwise ordered by a court of record.”) (emphasis

added). Moreover, in three Superior Court decisions since May 2020 employing the public interest
balancing test to police records under the Right-to-Know Law, the courts have held that allegations
of police misconduct should be disclosed because there is a compelling public interest in
disclosure. This includes the recent decision of the Rockingham County Superior Court, which
ordered the release of portions of the Kroll Report addressing Mr. Verrocchi’s actions that led to
this prosecution. There, the Court held:

But there are limits to all general rules and when a police officer’s off-duty conduct
includes the alleged commission of serious crimes, or actions that endanger public



safety, the expectation of privacy is lower and the public interest is higher .... In

another instance an officer [Mr. Verrocchi] committed a minor vehicle infraction

but then refused to pull over and led the police on a dangerous chase .... In these

instances, the public interest in disclosure is significant, and the officer’s privacy

interest is at reduced.
Union Leader Corp. v. Town of Salem, No. 218-2018-cv-01406, at *27-28 (Rockingham Cty.
Super. Ct. Jan. 21, 2021) (Schulman, J.), attached as Exhibit 13; see also Provenza v. Town of
Canaan, No. 215-2020-cv-155 (Grafton Cty. Super. Ct. Dec. 2, 2020) (Bornstein, J.) (holding that
an internal investigation report concerning an allegation that an officer engaged in excessive force
is a public document because the public interest in disclosure trumps any privacy interest the
officer may have under RSA 91-A:5, IV; currently on appeal), attached as Exhibit 1; Salcetti v.
City of Keene, No. 213-2017-cv-00210, at *5 (Cheshire Cty. Super. Ct. Jan. 22, 2021) (“As such
powerful public servants, the public has an elevated interest in knowing whether officers are
abusing their authority, whether the department is accounting for complaints seriously, and how
many complaints are made. This factor strongly favors unredacted disclosure.”) (Ruoff, J.),
attached as Exhibit 14.

Finally, in the recent case State v. Letendre, No. 219-2020-cr-0792 (Strafford Cty. Super.
Ct. Feb. 4, 2021) (Howard, J.) (attached as Exhibit 15), the Strafford County Superior Court
rejected a claim by a defendant police officer that disclosure by the Dover Police Department of a
49-page investigatory report would infringe upon his right to a fair trial in his criminal case. As
that Court explained, “the voir dire process is designed to ferret out potentially contaminated
jurors.” Id. at *7. Applying FOIA Exemption 7(B), the Court also held the following: “The

lengthy interval between any press coverage from the disclosure of the Report and trial will likely

cause any public attention to lessen.”; and (ii) “the defendant’s contention that disclosure of the



Report would result in a serious interference with his ability to obtain a fair trial is speculative.”
Id. at *8.

As in these four recent Superior Court cases, this Court should reach the same conclusion
and unseal the arrest warrant and supporting affidavit consistent with the provisions of RSA 595-
A4,

FACTUAL BACKGROUND

Michael D. Verrocchi is a sergeant employed by the Salem Police Department. On
November 10, 2012, Mr. Verrocchi was off duty and operating a Jeep Cherokee on Route 28 in
Salem along with another off-duty Salem officer. Mr. Verrocchi exceeded the speed limit (62
MPH in a 30 MPH zone) and failed to stop when signaled to stop by Officer Sean York of the
Salem Police Department. See N.H. D.O.J. Jan. 15, 2020 Press Release, attached as Exhibit 2; see
also N.H. D.O.J. Sept. 17, 2020 Press Release, attached as Exhibit 3; Kroll Internal Affairs Report,
at p. 41 (REP 042), attached as Exhibit 4. Mr. Verrocchi fled from Officer York and proceeded to
engage in a high-speed motor vehicle pursuit over a distance of approximately two miles. Id.
During the chase, Mr. Verrocchi ran a red light and avoided spike strips placed in the roadway by
Officer Kevin Swanson of the Salem Police Department. Mr. Verrocchi continuously failed to
stop for Officer York. See N.H. D.O.J. Jan. 15, 2020 Press Release, attached as Exhibit 2. When
the Salem Police Department officer(s) ultimately caught up with Mr. Verrocchi, Mr. Verrocchi
was laughing after exiting the vehicle, thinking the whole incident to be a joke. See Kroll Internal
Affairs Report, at p. 41 (REP 042), attached as Exhibit 4. Neither Officer York, Officer Swanson
(who still works for the Department), nor any other Department officer arrested Mr. Verrocchi.
Mr. Verrocchi and other Department officers have argued that the high-speed chase was a mere

prank “gone too far” that veteran Salem police officers often played on rookies. See PSTC Sept.



22, 2020 Minutes, at pp. 9-16, attached as Exhibit 5; Mark Hayward, “Police ‘Prank’: Salem
Sergeant Keeps His Certification,” Union Leader (Dec. 1, 2020), attached as Exhibit 6; Sept. 22,
2020 Select Exhibits Produced by PSTC Under Chapter 91-A (Aug. 14, 2020 letter from former
Salem deputy chief stating that, under this prank, an off-duty officer in a vehicle would speed “and
try[] to trick a fellow on duty Salem Officer into attempting a motor vehicle stop,” and then the
off-duty officer driving the vehicle would “not stop[] for a short period before pulling over,” and
then “the on-duty officer [would] realiz[e] he has been fooled”), attached as Exhibit 7.

The Salem Police Department’s conduct here is concerning, and the public interest in
access to the arrest warrant and supporting affidavit is obvious. After this incident occurred, the
Salem Police Department, rather than charge Mr. Verrocchi for this obvious criminal violation,
chose to—in collaboration with the Salem Police Relief Union—treat this issue as a private
personnel matter where only minor discipline was imposed. See Sept. 22, 2020 Select Exhibits
Produced by PSTC under Chapter 91-A (Nov. 20, 2012 union correspondence stating that the
union “would agree to the following settlement .... [t]he Town agrees that there will be no further
action against Officer Verrocchi in regards to the incident in question as far as enforcement into
any alleged m/v violations or additional punishment”; Aug. 14, 2020 letter from former Salem
deputy chief stating that “[a]t no time did we consider criminal charges™), attached as Exhibit 7.
After concluding that sustained misconduct occurred in violation of the Salem Police Code of
Conduct, the Salem Police Department, in lieu of criminal prosecution, suspended Mr. Verrocchi
for one day without pay. See Kroll Internal Affairs Report, at p. 41 (REP 042), attached as Exhibit
4. In sum, where the Salem Police Department likely would have charged a private person for
evading the police, the Department in this case—with the support of union officials—elected to

not charge one of their own officers who evaded the police. In other words, the Salem Police



Department and union officials elected to, in secret, protect one of their own rather than do their
job and enforce criminal laws.

The Salem Police Department did not make public this incident, its 2012 internal
investigation, or the discipline imposed on Mr. Verrocchi. As the State alleges, “[t]he incident
was not reported to any prosecuting authority outside of the Salem police department ...,” and
then-Salem Police Chief Paul Donovan “failed to notify anyone of the defendant’s alleged criminal
conduct.” See State’s Apr. 30, 2020 Obj. to Def.’s Mot. to Dismiss, at pp. 2, 3 in State of New
Hampshire v. Michael D. Verrocchi, No. 218-2020-cr-00077 (Rockingham Cty. Super. Ct.). This
incident only became public six years later when the Town of Salem, on November 21, 2018,
released a heavily redacted version of an internal audit report completed by Kroll (a less redacted
version was released on April 26, 2019 in response to public records litigation). See Redacted
Kroll Report Released on Apr. 26, 2019, attached as Exhibit 4; see also

https://www.townofsalemnh.org/home/news/police-audit.

This Kroll Report documents problems with the Department’s culture and how it handles
internal affairs investigations. The Department’s mismanagement with respect to how it handles
internal affairs investigations includes, for example, the following: (i) treating formal complaints
as informal complaints; (ii) closing internal affairs investigations very quickly; (iii) making it
difficult and intimidating for citizens to file complaints; (iv) inappropriate reviews of excessive
force complaints; (v) failure to interview witnesses; (vi) inadequate documentation; (vii)
destruction of materials; (viii) bad attitude toward complainants; and (ix) ignorance of Department
policies. Moreover, Kroll compiled an addendum describing problems with the Department’s
culture, including “members of management who either ignore or even encourage an environment

where there exists a complete disregard for the Town’s authority.” See Kroll Culture Addendum,


https://www.townofsalemnh.org/home/news/police-audit

at p. 1 (REP 123), attached as Exhibit 4. Kroll’s addendum on the Department’s culture included
a screenshot of a Facebook post from Mr. Verrocchi, who was also the union president for sworn
personnel, stating: “There comes a point when it’s time to say fuck you to politics and I’m there.
We need to make decisions, stand by those decisions and not waiver simply to satisfy the court of
public opinion.” See Kroll Culture Addendum, at p. 5 (REP 127), attached as Exhibit 4. Following
the public release of the redacted Kroll report, Mr. Verrocchi, on November 24, 2018, posted a
meme on his Facebook page saying #istandwithsalempd, with the heading “Wolves don’t lose
sleep over the opinion of sheep.” See Ryan Lessard, “High-ranking Salem police officers take to
social media to criticize report,” Union Leader (Nov. 27, 2018), attached as Exhibit 8.

As part of its internal affairs investigation, Kroll became aware of this November 10, 2012
incident concerning Mr. Verrocchi and described this incident in its report as part of its internal
affairs review (while not naming Mr. Verrocchi and the other Salem officers involved). See Kroll
Internal Affairs Report, at p. 41 (REP 042), attached as Exhibit 4. On January 21, 2021, the
Rockingham County Superior Court ordered the release of these redacted portions of the Kroll
Report addressing this incident. See Union Leader Corp. v. Town of Salem, No. 218-2018-cv-
01406 (Rockingham Cty. Super. Ct. Jan. 21, 2021), at *27-28, attached as Exhibit 13.

When Kroll’s review and depiction of this incident became public in November 2018, the
New Hampshire Department of Justice commenced an investigation of Mr. Verrocchi’s conduct.
After an investigation?, on January 15, 2020, the Department of Justice arrested Mr. Verrocchi and

charged him with one class B felony count of reckless conduct with a deadly weapon (a vehicle)

1 Kroll concluded that the Department’s 2012 investigation of this incident was compliant with Department policy and
did meet best practices for internal reviews. However, Kroll did not opine on the Department’s decision to not
criminally prosecute Mr. Verrocchi.

2 The Salem Police Department placed Mr. Verrocchi on administrative leave on or about February 15, 2019 while
the New Hampshire Department of Justice’s investigation was pending.
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under RSA 631:3, 1l and one class A misdemeanor count of disobeying an officer while driving a
vehicle under RSA 265:4. The New Hampshire Department of Justice ultimately indicted Mr.
Verrocchi for the one count of reckless conduct with a deadly weapon. See N.H. D.0O.J. Jan. 15,
2020 Press Release, attached as Exhibit 2; N.H. D.O.J. Sept. 17, 2020 Press Release, attached as
Exhibit 3. The New Hampshire Department of Justice issued two press releases concerning this
incident, Mr. Verrocchi’s arrest, and Mr. Verrocchi’s indictment. See id.

Further, on September 22, 2020, Mr. Verrocchi requested that his police decertification
hearing addressing this matter before the Police Standards and Training Council (“Council”) be
public. The question at this hearing was whether Mr. Verrocchi’s police certification should be
temporarily suspended pending resolution of the criminal charges. At this hearing, six Salem
officials—including Acting Salem Police Chief Joel Dolan—publicly testified in support of Mr.
Verrocchi. See PSTC Sept. 22, 2020 Minutes, at pp. 9-16, attached as Exhibit 5; Mark Hayward,
“Police ‘Prank’: Salem Sergeant Keeps His Certification,” Union Leader (Dec. 1, 2020), attached
as Exhibit 6. Mr. Verrocchi and Major David G. Parenteau (Ret.) of the Council also submitted
exhibits during this public hearing, some of which the Council subsequently made public under
the Right-to-Know Law. See Sept. 22, 2020 Select Exhibits Produced by PSTC under Chapter 91-
A, attached as Exhibit 7. Following this public decertification hearing, the Council decided to not
temporarily suspend Mr. Verrocchi’s certification after Mr. Verrocchi argued that the high-speed
chase was a mere prank “gone too far” that veteran Salem police officers play on rookies. See
PSTC Sept. 22, 2020 Minutes, at pp. 9-16, attached as Exhibit 5; Mark Hayward, “Police ‘Prank’:
Salem Sergeant Keeps His Certification,” Union Leader (Dec. 1, 2020), attached as Exhibit 6.

On December 2, 2020, the ACLU-NH submitted to Salem Police Department a request

under the Right-to-Know Law seeking “[a]ll reports, investigatory files, and disciplinary records



concerning the actions of suspended Salem police Sgt. Michael Verrocchi on November 10, 2012
that led to his criminal prosecution, and that led to a sustained finding of misconduct with a one-
day suspension without pay issued as discipline.” See ACLU-NH Dec. 2, 2020 Chapter 91-A
Request, attached as Exhibit 9. On December 30, 2020, the Salem Police Department denied the
request, arguing that disclosure could reasonably be expected to interfere with an enforcement
proceeding under Murray Exemption 7(A) and would deprive Mr. Verrocchi of his right to a fair
or an impartial adjudication under Murray Exemption 7(B). See Salem Police Department Dec.
30, 2020 Chapter 91-A Response, attached as Exhibit 10. This dispute led to the related case
ACLU of New Hampshire v. Salem Police Department, No. 218-2021-00026, which is also
pending before this Court.

STANDARD OF REVIEW

Whether a court record should be sealed or unsealed falls under the rules set forth under
Part I, Article 8 of the New Hampshire Constitution and the New Hampshire Rules of Criminal
Procedure.

In 1976, Part 1, Article 8 of the New Hampshire Constitution was amended to provide as
follows: “Government ... should be open, accessible, accountable and responsive. To that end,
the public’s right of access to governmental proceedings and records shall not be unreasonably
restricted.” 1d. New Hampshire is one of the few states that explicitly enshrines the right of public
access in its Constitution. Associated Press v. State, 153 N.H. 120, 128 (2005). Article 8’s
language was included upon the recommendation of the bill of rights committee to the 1974
constitutional convention and adopted in 1976. While New Hampshire already had RSA ch. 91-

A to address the public’s right to access information, the committee argued that the right was



“extremely important and ought to be guaranteed by a constitutional provision.” LAWRENCE
FRIEDMAN, THE NEW HAMPSHIRE STATE CONSTITUTION 53 (2d ed. 2015).

Applying these constitutional provisions, in Keene Publ’g Corp. v. Keene District Court,
117 N.H. 959 (1977)—a criminal case like this one—the Supreme Court held that the trial court
there could not order the closing of a probable cause hearing to protect the defendant from pre-
trial publicity. In doing so, the Supreme Court recognized that “in this state the press has been
held to have a right, though not unlimited, to gather news so as to effectuate the policy of our
constitution that a free press is “essential to the security of freedom in a state.”” Id. at 961 (quoting
N.H. CONST. pt. |, art. 22).

Subsequently, in Petition of Keene Sentinel, 136 N.H. 121 (1992), the Supreme Court held
that a trial court, when faced with a petition for access from the press or other members of the
public, could not refuse to disclose documents filed in a divorce proceeding absent a specific
showing by the party seeking to prevent access that would compel nondisclosure. As the Court
explained:

Under part I, article 8, the public has a right of access to court proceedings and to

court records which cannot be “unreasonably restricted.” We hold that under the

constitutional and decisional law of this State, there is a presumption that court

records are public and the burden of proof rests with the party seeking closure or
nondisclosure of court records to demonstrate with specificity that there is some

overriding consideration or special circumstance, that is, a sufficiently compelling
interest, which outweighs the public’s right of access to those records.

Id. at 128 (emphasis added). The Court then added:

The petitioner’s right of access to the sealed records must be weighed and balanced
against privacy interests that are articulated with specificity. In order for this
exacting process to be accomplished, the trial judge must review each document to
which access is sought and for which a specific right of privacy is claimed to
determine if there is a sufficiently compelling reason that would justify preventing
public access to that document, with the burden of proof resting on the party seeking
nondisclosure. Before a document is ordered sealed, the trial judge must determine
that no reasonable alternative to nondisclosure exists. In addition, the trial judge
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must use the least restrictive means available to accomplish the purposes sought to
be achieved.

Id. at 129-130.

The Supreme Court has repeatedly applied this standard with rigor in protecting the
public’s right of access to court records and proceedings. See, e.g., State v. Kibby, 170 N.H. 255,
258 (2017) (holding that the defendant, who had sent letters to the trial court concerning his
representation by counsel, had failed to meet his burden of demonstrating with specificity that the
letters contained privileged communications sufficient to justify maintaining them under seal);
Associated Press, 153 N.H. at 138-39 (holding that RSA 458:15-b, 11l was unconstitutional, in
part, because it (i) placed the burden of proof upon the proponent of disclosure, rather than the
proponent of nondisclosure, (ii) abrogated entirely the public right of access to a class of court
records, (iii) and was is not narrowly tailored to serve the allegedly compelling interest of the State
in protecting its citizens from identity theft); In re N.B., 169 N.H. 265, 272-73 (2016) (holding that
the portion of the trial court’s order which stated that any future lawsuit or the pleadings therein
filed by appellant against DCYF and CASA had to be filed under seal constituted a prior restraint
on free speech and limited access to the courts in violation of N.H. Const. pt. I, arts. 8 and 22 in
that it was overbroad and did not use the least restrictive means available to achieve its purpose).

Consistent with these constitutional rules, the general rule under the New Hampshire Rules
of Criminal Procedure is that “all pleadings, attachment to pleadings, exhibits submitted at
hearings or trials, and other docket entries ... shall be available for public inspection.” See N.H.
R. Crim. P. 50(a)(1). However, “[t]his rule shall not apply to confidential or privileged documents
submitted to the court for in camera review as required by court rule, statute or case law.” See id.
“The burden of proving that a document or a portion of a document should be confidential rests

with the party or person seeking confidentiality.” See N.H. R. Crim. P. 50(a)(2).
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Here, as explained below, Defendant Verrocchi’s argument to keep the arrest warrant and
supporting affidavit sealed fails because he cannot demonstrate with specificity that there is some
overriding consideration or special, compelling circumstance which outweighs the public’s right
of access to those records under Petition of Keene Sentinel and N.H. R. Crim. P. 50(a).

ARGUMENT
l. Under Petition of Keene Sentinel and N.H. R. Crim. P. 50(a), Defendant Verrocchi

Has Failed to Present “With Specificity” a Compelling Interest That Outweighs the

Public’s Right of Access to the Arrest Warrant and Supporting Affidavit.

Defendant Verrocchi’s effort to keep the arrest warrant and affidavit sealed fails because
his claim of privacy and confidentiality is conclusory, generalized, and not made with the required
specificity. See Def.’s Jan. 21, 2021 Obj. to Mot. to Unseal, at p. 1 (merely stating that the sealed
information “contains confidential and private information protected by statute™); see also Petition
of Keene Sentinel, 136 N.H. at 129 (“The Douglases cannot prevail in their claim to keep the
records sealed merely by asserting a general privacy interest.”); Associated Press, 153 N.H. at 138
(“a generalized concern for personal privacy is insufficient to meet the State’s burden of
demonstrating the existence of a sufficiently compelling reason to prevent public access”). Of
course, “[c]ourts, as an integral part of the government of our State, are required by part I, article
8 of our constitution to be ‘open’ and ‘accessible.” They are public forums.” Petition of Keene
Sentinel, 136 N.H. at 128. Like litigants in civil or marital cases, litigants in criminal cases are not
entitled to private proceedings. In fact, there is a heightened interest in transparency with respect
to criminal cases so the public and the press can evaluate both how the criminal justice system is
operating and how the State is attempting to use its prosecutorial power. See Grafton Cty.

Attorney’s Office v. Canner, 169 N.H. 319, 328 (2016) (“the public should have access to
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information that will enable it to assess how prosecutors exercise the tremendous power and
discretion with which they are entrusted”).

Setting aside the fact that the information in the arrest warrant and support affidavit is
neither “confidential nor private,” see infra Part 11, hypothetical prejudice alone has never been
sufficient under the First Amendment or the common law to deny the public access to records. If
the law were otherwise, no negative information about a criminal defendant would ever be
released—a rule that would undoubtedly hurt victims who, like the public, are entitled to
information concerning the prosecution of criminal cases. Numerous other courts have agreed in
various contexts, including the New Hampshire Supreme Court. See, e.g., Petition of Keene
Sentinel, 136 N.H. at 128 (denying a political candidate’s “blanket assertion” that privacy rights
in divorce and marital proceedings trump a newspaper’s right of access); U.S. ex rel. Callahan v.
U.S. Oncology, Inc., No. 7:00-CV-00350, 2005 U.S. Dist. LEXIS 31848, at *8 (W.D. Va. Dec. 7,
2005) (denying a request to seal a settlement agreement because “defendants ha[d] not overcome
the presumption in favor of public access” by providing “general claims of prejudice”); State v.
Cianci, 496 A.2d 139, 145 (R.I. 1985) (finding that “blanket statement of potential prejudice was
not sufficient to demonstrate compelling reasons for ordering the sealing of discovery
documents™).

Furthermore, it is important to note that “the knowledge that every criminal trial is subject
to contemporaneous review in the forum of public opinion is an effective restraint on possible
abuse of judicial power. Without publicity, all other checks are insufficient: in comparison of
publicity, all other checks are of small account.” Gentile v. State Bar of Nevada, 501 U.S. 1030,
1035 (1991) (opinion of Kennedy, J.) (ellipsis omitted) (quoting In re Oliver, 333 U.S. 257, 270-

71 (1948)). “[T]he criminal justice system exists in a larger context of a government ultimately of
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the people, who wish to be informed about the happenings in the criminal justice system, and, if
sufficiently informed about those happenings, might wish to make changes in the system.” Id. at
1070.
1. Defendant Verrocchi Has Not Met His Substantial Burden of Showing a Compelling

Interest Justifying Sealing Because the Arrest Warrant and Supporting Affidavit Do

Not Contain “Confidential and Private Information”

At the outset, no public interest balancing is required here because, following Petition of
Keene Sentinel, it is clear that the Defendant has not presented “with specificity” any compelling
interest that outweighs the public’s right of access to the arrest warrant and supporting affidavit.

However, to the extent the Right-to-Know Law’s balancing test for determining whether
records are exempt from disclosure as an invasion of privacy under RSA 91-A:5, IV is instructive
in applying the standard for determining whether a compelling interest justifies sealing information
under N.H. R. Crim. P. 50(a)(2) and Part I, Article 8 of the New Hampshire Constitution, this
standard too requires disclosure. This is because police officers have no privacy interest in records
implicating their ability to perform their official duties.

The Supreme Court has explained this public interest balancing test as follows:

We engage in a three-step analysis when considering whether disclosure of public

records constitutes an invasion of privacy under RSA 91-A:5, IV. First, we

evaluate whether there is a privacy interest at stake that would be invaded by the

disclosure. Whether information is exempt from disclosure because it is private is

judged by an objective standard and not a party’s subjective expectations. If no

privacy interest is at stake, the Right-to-Know Law mandates disclosure.

Second, we assess the public’s interest in disclosure. Disclosure of the requested

information should inform the public about the conduct and activities of their

government. If disclosing the information does not serve this purpose, disclosure

will not be warranted even though the public may nonetheless prefer, albeit for

other reasons, that the information be released.

Finally, we balance the public interest in disclosure against the government’s
interest in nondisclosure and the individual’s privacy interest in nondisclosure.
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Lambert v. Belknap Cty. Convention, 157 N.H. 375, 382-83 (2008) (citations and quotations
omitted). To be clear, this test should be construed consistent with the Right-to-Know Law’s
presumption in favor of transparency. As the Supreme Court has noted: “The legislature has
provided the weight to be given one side of the balance, declaring the purpose of the Right-to-
Know Law in this way: ‘Openness in the conduct of public business is essential to a democratic
society. The purpose of this chapter is to ensure both the greatest possible public access to the
actions, discussions and records of all public bodies, and their accountability to the people.””
Union Leader Corp. v. City of Nashua, 141 N.H. 473, 476 (1996) (quoting RSA 91-A:1).

A. The Privacy Interest is Nonexistent.

There is no privacy interest implicated here. For example, the factual allegations in this
case and the Kroll Report’s depiction of this incident are already in the public record. See Kroll
Internal Affairs Report, at p. 41 (REP 042), attached as Exhibit 4. The State has already issued
two press releases concerning the allegations in this case. See N.H. D.O.J. Jan. 15, 2020 Press
Release, attached as Exhibit 2; N.H. D.O.J. Sept. 17, 2020 Press Release, attached as Exhibit 3.
And Mr. Verrocchi’s own actions further demonstrate the lack of a privacy interest here. Mr.
Verrocchi personally requested that his September 22, 2020 police decertification proceeding
addressing this incident be public, effectively conceding that any privacy interest is nonexistent.
See PSTC Sept. 22, 2020 Minutes, at pp. 9-16, attached as Exhibit 5. At this public hearing, six
Salem officials—including Acting Salem Police Chief Joel Dolan—publicly testified on this
incident. See Mark Hayward, “Police ‘Prank’: Salem Sergeant Keeps His Certification,” Union
Leader (Dec. 1, 2020), attached as Exhibit 6. Mr. Verrocchi and the Police Standards and Training

Council also submitted exhibits during this public hearing, some of which the Council
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subsequently made public under the Right-to-Know Law. See Sept. 22, 2020 Select Exhibits
Produced by PSTC under Chapter 91-A, attached as Exhibit 7.

Moreover, the arrest warrant and affidavit do not constitute “intimate details ... the
disclosure of which might harm the individual,” see Mans v. Lebanon School Board, 112 N.H.
160, 164 (1972), or the “kinds of facts [that] are regarded as personal because their public
disclosure could subject the person to whom they pertain to embarrassment, harassment, disgrace,
loss of employment or friends.” See Reid v. N.H. AG, 169 N.H. 509, 530 (2016) (emphasis added).
The arrest warrant and affidavit, for example, do not disclose medical or psychological records in
an officer’s personnel file. Instead, the arrest warrant and affidavit relate to the alleged conduct of
an officer that led to criminal charges. Thus, any privacy interest concerning the Defendant is
nonexistent.

For context, under the invasion of privacy exemption in RSA 91-A:5, IV, the Supreme
Court has been careful to distinguish between information concerning private individuals
interacting with the government and information concerning the performance of government
employees. Compare, e.g., Lamy v. N.H. Public Utilities Com’n, 152 N.H. 106, 111 (2005) (“The
central purpose of the Right-to—Know Law is to ensure that the Government’s activities be opened
to the sharp eye of public scrutiny, not that information about private citizens that happens to be
in the warehouse of the Government be so disclosed.”); Brent v. Paquette, 132 N.H. 415, 427
(1989) (government not required to produce records kept by school superintendent containing
private students’ names and addresses); N.H. Right to Life v. Director, N.H. Charitable Trusts
Unit, 169 N.H. 95, 114, 120-121 (2016) (protecting identities of private patients and employees at
a women’s health clinic); with Union Leader Corp. v. New Hampshire Retirement System, 162

N.H. 673, 684 (2011) (holding that the government must disclose the names of retired public
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employees receiving retirement funds and the amounts notwithstanding RSA 91-A:5, IV); Prof’l
Firefighters of N.H. v. Local Gov’t Ctr., 159 N.H. 699, 709-10 (2010) (holding that the government
must disclose specific salary information of Local Government Center employees notwithstanding
RSA 91-A:5, IV); Mans, 112 N.H. at 164 (government must disclose the names and salaries of
each public schoolteacher employed by the district).

Courts outside of New Hampshire have similarly rejected the notion that police officers
have a significant privacy or reputational interest with respect to actions implicating their official
duties. This is because, when individuals accept positions as police officers paid by taxpayer
dollars, they necessarily should expect closer public scrutiny. See, e.g., Boston Globe Media
Partners, LLC v. Dep’t of Criminal Justice Info. Servs., 484 Mass. 279, 292 (2020) (“[P]olice
officers and members of the judiciary occupy positions of special public trust. By assuming their
unique position of power and authority in our communities, police officers must comport
themselves in accordance with the laws that they are sworn to enforce and behave in a manner that
brings honor and respect for rather than public distrust of law enforcement personnel ....
Accordingly, the public has a vital interest in ensuring transparency where the behavior of these
public officials allegedly fails to comport with the heightened standards attendant to their office.”);
Baton Rouge/Parish of East Baton Rouge v. Capital City Press, L.L.C., 4 So. 3d 807, 809-10, 821
(La. Ct. App. 1st Cir. 2008) (“[t]hese investigations were not related to private facts; the
investigations concerned public employees’ alleged improper activities in the workplace™); Denver
Policemen’s Protective Asso. v. Lichtenstein, 660 F.2d 432, 436-37 (10th Cir. 1981) (rejecting
officers’ claim of privacy); Burton v. York County Sheriff’s Dep’t., 594 S.E.2d 888, 895 (S.C. Ct.
App. 2004) (sheriff’s department records regarding investigation of employee misconduct were

subject to disclosure, in part, because the requested documents did not concern “the off-duty sexual
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activities of the deputies involved”); State ex rel. Bilder v. Township of Delavan, 334 N.W.2d 252,
261-62 (Wis. 1983) (“By accepting his public position [the police chief] has, to a large extent,
relinquished his right to keep confidential activities directly relating to his employment as a public
law enforcement official. The police chief cannot thwart the public’s interest in his official conduct
by claiming that he expects the same kind of protection of reputation accorded an ordinary
citizen.”); Kroeplin v. Wis. Dep’t of Nat. Res., 725 N.W.2d 286, 301 (Wis. Ct. App. 2006) (“When
an individual becomes a law enforcement officer, that individual should expect that his or her
conduct will be subject to greater scrutiny. That is the nature of the job.”); see also Perkins v.
Freedom of Info. Comm’n, 635 A.2d 783, 792 (Conn. 1993) (“Finally, we note that when a person
accepts public employment, he or she becomes a servant of and accountable to the public. As a
result, that person’s reasonable expectation of privacy is diminished, especially in regard to the
dates and times required to perform public duties.”); Dep’t of Pub. Safety, Div. of State Police v.
Freedom of Info. Comm’n, 698 A.2d 803, 808 (Conn. 1997) (in upholding the trial court’s
judgment requiring disclosure of an internal affairs investigation report exonerating a state trooper
of police brutality, concluding: “Like the trial court, we are persuaded that the fact of exoneration
is not presumptively sufficient to overcome the public’s legitimate concern for the fairness of the
investigation leading to that exoneration. This legitimate public concern outweighs the
department’s undocumented assertion that any disclosure of investigative proceedings may lead to
a proliferation of spurious claims of misconduct.”).

Finally, it should go without saying that a police officer’s alleged misconduct cannot be
shielded from public scrutiny because exposure may cause reputational “embarrassment” to that
official. It should come as little surprise that government actors often wish to keep their

misconduct secret out of fear that the public may find out and “embarrass” them by holding them
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publicly accountable. Such public scrutiny for acts implicating an official’s ability to perform
their job is the price that the government official must pay. This is because that official—here, a
police officer—works for the public, not him or herself. They are police officers, not private
citizens.

B. The Public Interest in Disclosure is Compelling.

The presumption in favor of public access to the arrest warrant and affidavit is strong not
only because it will allow the public to better understand the bases for Mr. Verrocchi’s
prosecution—a compelling interest which exists regardless of whether the warrant implicates a
public official—but also because these records concern the alleged misconduct of a police officer.
This potential misconduct only heightens the public’s right of access, especially where it
implicates possible criminal behavior. See, e.g., Union Leader Corp., 162 N.H. at 684 (noting that
a public interest existed in disclosure where the “Union Leader seeks to use the information to
uncover potential governmental error or corruption”); Prof’l Firefighters of N.H., 159 N.H. at 709
(“Public scrutiny can expose corruption, incompetence, inefficiency, prejudice and favoritism.”).
As the Supreme Court has explained specifically in the context of police activity, “[t]he public has
a strong interest in disclosure of information pertaining to its government activities.” NHCLU v.
City of Manchester, 149 N.H. 437, 442 (2003). As one New Hampshire Court Judge similarly
ruled in releasing a video of an arrest at a library, “[t]he public has a broad interest in the manner
in which public employees are carrying out their functions.” See, e.g., Union Leader Corp. v. van
Zanten, No, 216-2019-cv-00009 (Hillsborough Cty. Super. Ct., Norther Dist., Jan. 24, 2019)
(Smuckler, J.).

Moreover—and critically—the Rockingham County Superior Court already held in the

context of the Kroll Report describing this incident that this public interest in disclosure trumps
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any purported privacy interests that Mr. Verrocchi may have in nondisclosure. See Union Leader
Corp. v. Town of Salem, No. 218-2018-cv-01406, at *27-28 (Rockingham Cty. Super. Ct. Jan. 21,
2021) (Schulman, J.), attached as Exhibit 13. Two other cases have similarly held that the public
interest in disclosure trumps any privacy interests with respect to official police conduct. See
Provenza v. Town of Canaan, No. 215-2020-cv-155 (Grafton Cty. Super. Ct. Dec. 2, 2020)
(Bornstein, J.) (currently on appeal), attached as Exhibit 1; Salcetti v. City of Keene, No. 213-2017-
cv-00210, at *5 (Cheshire Cty. Super. Ct. Jan. 22, 2021) (Ruoff, J.), attached as Exhibit 14.

Disclosure of the arrest warrant and affidavit may also assist the public in vetting both the
Salem Police Department’s and the Department of Justice’s investigation of Mr. Verrocchi. See
Reid, 169 N.H. at 532 (“We recognize that [t]he public has a significant interest in knowing that a
government investigation is comprehensive and accurate.”) (internal quotations omitted); see also
Rutland Herald v. City of Rutland, 84 A.3d 821, 825-26 (Vt. 2013) (“[T]he internal investigation
records and related material will allow the public to gauge the police department’s responsiveness
to specific instances of misconduct; assess whether the agency is accountable to itself internally,
whether it challenges its own assumptions regularly in a way designed to expose systemic infirmity
in management oversight and control; the absence of which may result in patterns of inappropriate
workplace conduct.”).

Furthermore, disclosure will help the public evaluate the concerning September 22, 2020
decision of the Police Standards and Training Council to not temporarily suspend Mr. Verrocchi’s
police certification pending the disposition of this serious felony case. During this decertification
hearing—which, in this rare occasion, was public at Mr. Verrocchi’s request—multiple Salem
police and civilian officials rallied to Mr. Verrocchi’s defense despite the pendency of his felony

criminal case. One retired Salem deputy chief, after being asked whether “he agreed that the events
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that happened were reckless and a criminal act,” even stated “‘one hundred percent,” it was
egregious putting people’s lives in jeopardy that night.” See PSTC Sept. 22, 2020 Minutes, at p.
12, attached as Exhibit 2. Another retired Salem sergeant acknowledged that Mr. Verrocchi’s
actions “had put the public at risk.” Id. at 13. It is difficult to imagine how the Council’s decision
to allow an officer to maintain his certification pending a felony criminal case does not undermine
public confidence in the criminal justice system. Here, disclosure of the arrest warrant and
supporting affidavit will help further inform the public on the appropriateness of the Council’s
decision to not take any temporary action against Mr. Verrocchi.

Courts outside of New Hampshire have similarly recognized the obvious public interest
that exists when disclosure will educate the public on “the official acts of those officers in dealing
with the public they are entrusted with serving.” Cox v. N.M. Dep’t of Pub. Safety, 242 P.3d 501,
507-08 (N.M. Ct. App. 2010); see also, e.g., City of Baton Rouge, 4 So.3d at 809-10, 821 (holding
the public interest in names and records of investigation into police officers’ use of excessive force
trumps officers’ privacy interest); Burton, 594 S.E.2d at 895 (“[i]n the present case, we find the
manner in which the employees of the Sheriff’s Department prosecute their duties to be a large
and vital public interest that outweighs their desire to remain out of the public eye”); Kroeplin,
725 N.W.2d at 303 (“[t]he public has a particularly strong interest in being informed about public
officials who have been derelict in [their] duty”) (quotations omitted).

I11.  Defendant Verrocchi Has Not Met His Substantial Burden of Showing a Compelling

Interest Justifying Sealing Because Disclosure of the Arrest Warrant and Supporting

Affidavit Would Not Prejudice His Right to a Fair Trial.

A. Under Keene Publ’g Corp., Voir Dire—As Opposed to Sealing—is the Least
Restrictive Means of Addressing Defendant’s Fair Trial Concerns.

All criminal prosecutions involve information that is unflattering, prejudicial, and

sometimes inflammatory, but “pre-trial publicity—even pervasive, adverse publicity—does not
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inevitably lead to an unfair trial.” Nebraska Press Ass’n v. Stuart, 427 U.S. 539, 554 (1976). For
example, in Keene Publ’g Corp. v. Keene District Court, 117 N.H. 959, 961-62 (1977)—a criminal
case like this one—the Supreme Court held that the trial court there could not order the closing of
a probable cause hearing to protect the defendant from pre-trial publicity. This case is no different.
Just as it was improper to close a probable cause hearing based on concerns of prejudice in Keene
Publ’g Corp., it too would be improper here to seal court records based on such (unfounded)
concerns.

Even if public disclosure of the arrest warrant and affidavit was potentially prejudicial
(which it is not), the Supreme Court has made clear that the proper and least restrictive means of
mitigating that prejudice is not by restricting the public’s access, but through voir dire. See Keene
Publ’g Corp., 117 N.H. at 962-63 (“Much that has been written about empirical studies of pretrial
publicity indicates that for the most part juries are able and willing to put aside extraneous
information and base their decisions on the evidence. Appropriate tools are available to the trial
court as outlined in the draft ABA standard to exclude jury prejudice.”). New Hampshire Superior
Courts have followed suit. In the recent case State v. Letendre, No. 219-2020-cr-0792 (Strafford
Cty. Super. Ct. Feb. 4, 2021) (Howard, J.) (attached as Exhibit 15), the Strafford County Superior
Court rejected a claim by a defendant police officer that disclosure by the Dover Police Department
of a 49-page investigatory report would infringe upon his right to a fair trial in his criminal case.
As that Court explained, “the voir dire process is designed to ferret out potentially contaminated
jurors.” 1d. at *7. Judge Schulman recently decided a similar issue, where he vacated a “gag
order,” which subsequently allowed the disclosure of police reports during the pendency of a
criminal case. See State v. Andersen, No. 218-2018-cr-00241 (Rockingham Cty. Super. Ct. Aug.

31, 2018), attached as Exhibit 12. There, Judge Schulman noted that “[e]xposure to media
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coverage can be adequately addressed through routine voir dire.” Id. at *2. The same is true in
this case.®

Courts across the country have similarly endorsed voir dire as effective at ensuring a fair
and impartial jury, as well as rejected the notion that jurors are “nothing more than malleable and
mindless creations of pretrial publicity.” In re Application & Affidavit for a Search Warrant, 923
F.2d 324, 330 (4th Cir. 1991). As the Fourth Circuit explained:

The reason that fair trials can coexist with media coverage is because there are

ways to minimize prejudice to defendants without withholding information from

public view. With respect to the potential prejudice of pretrial publicity, . . . [v]oir

dire is of course the preferred safequard against this particular threat to fair trial

rights . . . [and] can serve in almost all cases as a reliable protection against juror
bias however induced.

Id. at 329 (internal quotation marks omitted; alterations and second ellipsis in original; emphasis
added); see also, e.g., Press-Enterprise Co. v. Superior Court, 478 U.S. 1, 15 (1986) (“Through
voir dire, cumbersome as it is in some circumstances, a court can identify those jurors whose prior
knowledge of the case would disable them from rendering an impartial verdict.”); United States v.
Martin, 746 F.2d 964, 973 (3d Cir. 1984) (“Testing by voir dire remains a preferred and effective
means of determining a juror’s impartiality and assuring the accused a fair trial.”) (internal
quotation marks omitted); State v. Schaefer, 599 A.2d 337, 345 (Vt. 1991) (“As a basic principle,
voir dire is the normal and preferred method of combating any effects of pretrial publicity.”);
DeBeer, 774 N.Y.S.2d at 316 (noting that “comprehensive and searching voir dire can serve to

protect the defendant”).

3 Moreover, rather than sealing these records, this Court can enforce the New Hampshire Rules of Professional
Responsibility. For example, N.H. R. Prof. Resp. 3.6(a) states that “[a] lawyer who is participating or has participated
in the investigation or litigation of a matter shall not make an extrajudicial statement that the lawyer knows or
reasonably should know will be disseminated by means of public communication and will have a substantial likelihood
of materially prejudicing an adjudicative proceeding in the matter.” N.H. R. Prof. Resp. 3.8(f) also states that—except
for statements that are necessary to inform the public of the nature and extent of the prosecutor’s action and that serve
a legitimate law enforcement purpose—a prosecutor shall “refrain from making extrajudicial comments that have a
substantial likelihood of heightening public condemnation of the accused ....”

23



B. To the Extent Exemption 7(B) Is Applied as a Guide, Defendant Can Show No
Deprivation of His Right to a Fair Trial Under This Exemption.

To the extent Exemption 7(B) of the Freedom of Information Act is instructive in
determining whether this information, if unsealed, would interfere with Mr. Verrocchi’s right to a
fair trial, this exemption does not warrant sealing in this case. This exemption only applies if
disclosure “would deprive a person of a right to a fair or an impartial adjudication.” 5 U.S.C. 8§
552(b)(7) (emphasis added); see also Murray v. N.H. Div. of State Police, 154 N.H. 579 (2006)
(citing exemption). Consistent with the Right-to-Know Law’s presumption in favor of
transparency, the “heavy burden” in satisfying this exemption falls squarely on the party resisting
disclosure, and this exemption should be construed narrowly. See Murray, 154 N.H. at 585 (“[i]t
IS not the petitioner’s responsibility to clarify the respondents’ vague categorizations”). Though
the New Hampshire Supreme Court has not directly addressed the contours of Exemption 7(B),
the D.C. Circuit Court of Appeals has established a test, which states that “to withstand a challenge
to the applicability of (7)(B) the government bears the burden of showing: (1) that a trial or
adjudication is pending or truly imminent; and (2) that it is more probable than not that disclosure
of the material sought would seriously interfere with the fairness of those proceedings.” Wash.
Post Co. v. United States Dep’t of Justice, 863 F.2d 96, 102 (D.C. Cir. 1988); see also Seacoast
Newspapers, Inc. v. City of Portsmouth, 173 N.H. 325, 338 (2020) (“we often look to federal case
law for guidance when interpreting the exemption provisions of our Right-to-Know Law, because
our provisions closely track the language used in FOIA’s exemptions”).

As to the first prong—and as in Letendre—Mr. Verrocchi’s trial is not “pending or truly
imminent.” As this Court is aware, criminal trials in Rockingham County have been delayed due
to the COVID-19 pandemic. Mr. Verrocchi’s trial is not currently scheduled. See State v.

Letendre, No. 219-2020-cr-0792, at *8 (Strafford Cty. Super. Ct. Feb. 4, 2021) (Howard, J.) (in
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rejecting defendant’s Exemption 7(B) argument, noting that, amid the backlog of jury trials due to
the COVID-19 pandemic, “[t]he lengthy interval between any press coverage from the disclosure
of the Report and trial will likely cause any public attention to lessen”) (attached as Exhibit 15);
see also People v. DeBeer, 774 N.Y.S.2d 314, 316 (N.Y. Cty. Ct., Ontario Cty. 2004) (“This
lengthy interval between disclosure and trial will serve to allow public attention to subside.”).

As to the second prong, the Defendant’s apparent contention that disclosure of information
concerning this 2012 incident would deprive him of his ability to obtain a fair trial is speculative.
The Defendant has only raised this fear using conclusory statements that are insufficient to justify
withholding this information from the public under Exemption 7(B). See Def.’s Jan. 21, 2021 Obj.
to Mot. to Unseal, at p. 3 (merely stating that release “creates a greater chance of a tainted jury
pool and disinformation prejudicial to Mr. Verrocchi”). The burden of proof for invoking
Exemption 7(B) cannot be met by “merely conclusory statements.” Wash. Post Co., 863 F.2d at
101. Even if a party is faced with litigation, “it [does] not automatically follow that disclosure ...
would deprive [that party] of a fair trial.” Id. at 102. The resisting party “must show how release
of the particular material would have the adverse consequence that [FOIA] seeks to guard against.”
Id. at 101. The Defendant has not met this burden here. See also, e.g., Playboy Enterprises, Inc.
v. United States Dep’t of Justice, 516 F. Supp. 233, 246 (D.D.C. 1981) (denying 7(B) exemption
because “the degree of publicity that might come about as a result of the disclosure . . . [was]
speculative at best”); Dow Jones Co. v. FERC, 219 F.R.D. 167, 174-75 (C.D. Cal 2003) (denying
7(B) exemption, in part, because “defendant has failed to demonstrate that disclosure . . . would
generate pretrial publicity that could deprive the companies or any of their employees of their right
to a fair trial”). Indeed, this case is no different than State v. Letendre, No. 219-2020-cr-0792

(Strafford Cty. Super. Ct. Feb. 4, 2021) (Howard, J.) (attached as Exhibit 15), where “the
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defendant’s contention that disclosure of the Report would result in a serious interference with his
ability to obtain a fair trial is speculative.” Id. at *8; id. at *6 (further noting that “[a]t this stage
of the proceedings, the risk of actual prejudice is purely conjectural™).

To the contrary, the facts indicate that disclosure of the arrest warrant and supporting
affidavit will not deprive Mr. Verrocchi of his ability to obtain a fair trial. Again, Mr. Verrocchi
himself requested that his September 22, 2020 police decertification proceeding addressing this
incident be public, effectively conceding that public disclosure of this information would not
prejudice his right to a fair trial. See PSTC Sept. 22, 2020 Minutes, at pp. 9-16, attached as Exhibit
5. If Mr. Verrocchi believes that publicly disclosing this information as part of his decertification
hearing would not be prejudicial to his criminal case, then surely the public disclosure of the arrest
warrant and affidavit concerning this incident would not be prejudicial.*

Finally, the Defendant’s argument that the arrest warrant and supporting affidavit are
“inaccurate” and “not relevant to the issue of Probable Cause” is to no avail. See Def.’s Jan. 21,
2021 Obj. to Mot. to Unseal, at p. 1. Such a claim is irrelevant to determining whether the public
has a right of access to these court records under Part I, Article 8 to the New Hampshire
Constitution. It should come as no surprise that the Defendant contests the information in the
warrant and affidavit. But if that were a basis to seal court records, then nearly every pleading
would be sealed in every criminal case at the cost of the public being able to hold the criminal
justice system accountable. As the court explained in State v. Kozma, No. 92-15914 CF10E, 1994
WL 397438 (Fla. Cir. Ct. Feb. 4, 1994) in which a criminal defendant’s inadmissible confession

was unsealed:

4 Again, the State has already published two press releases about this incident. See N.H. D.0.J. Jan. 15, 2020 Press
Release, attached as Exhibit 2; N.H. D.O.J. Sept. 17, 2020 Press Release, attached as Exhibit 3. If the State’s press
releases are not prejudicial, then surely the public disclosure of the arrest warrant and affidavit concerning this incident
would not be prejudicial.
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[E]ven massive pretrial publicity about a case is not enough to show a serious and

imminent threat to the administration of justice or to the denial of fair trial rights.

The fact that the Statement has been determined to be inadmissible does not alter

that conclusion. Even where pretrial publicity includes publication of inadmissible

evidence or confessions, a defendant can still receive a fair trial.

Id. at *2 (citations omitted); see also Keene Publ’g Corp., 117 N.H. at 963 (noting general ability
of press to be present at probable cause hearings despite the fact that the evidentiary rules are
relaxed in such proceedings where evidence may be allowed that would not be presented to a jury
at trial). Here, in focusing on “irrelevance” and *“accuracy,” the Defendant is ignoring the standard
under Part I, Article 8 that creates a presumption in favor of disclosure. Disclosure of the arrest
warrant and affidavit—whether “accurate” or not, or whether “relevant” to the prosecution or
not—will shed light on the reasons why the Department of Justice has brought this criminal case.
In other words, the public interest in disclosure is strong regardless of whether the Defendant
disputes the allegations. See United States ex rel. Callahan v. U.S. Oncology, Inc., No. 7:00-CV-
00350, 2005 U.S. Dist. LEXIS 31848, at *9 (W.D. Va. Dec. 7, 2005) (“Weighing the interests in
this case, this court finds significant interest in allowing public access to a case where the public’s
right to evaluate the conduct of the government is at stake.”).

In sum, if Pamela Smart can obtain a fair trial in New Hampshire with all the public
disclosure and attention that her trial entailed, then surely the Defendant can here with the
disclosure of the arrest warrant and supporting affidavit, especially where the trial has not yet even
been scheduled and where the public attention has been far less. See State v. Smart, 136 N.H. 639,
653 (1993) (“We hold that, notwithstanding extensive pretrial publicity, there was no manifest

error in the trial court’s determination that an impartial jury had been selected for the defendant’s

trial.”).
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WHEREFORE, the ACLU-NH and Union Leader Corporation respectfully pray that this

Honorable Court:

A. Grant the State’s Motion to Unseal Arrest Warrant and Supporting Affidavit; and

B. Award such other relief as may be equitable.

Respectfully submitted,

UNION LEADER CORPORATION,

By its attorney,

/s/ Gregory V. Sullivan

Gregory V. Sullivan, Esq. (N.H. Bar No.

2471)

Malloy & Sullivan,

Lawyers Professional Corporation
100 William Loeb Drive
Manchester, NH 03109

Tel. (781) 749-4141
g.sullivan@att.net

Dated: February 5, 2021
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THE AMERICAN CIVIL LIBERTIES
UNION OF NEW HAMPSHIRE
FOUNDATION,

By its attorneys,

/s/ Gilles R. Bissonnette

Gilles R. Bissonnette, Esq. (N.H. Bar No.
265393)

Henry R. Klementowicz (N.H. Bar No. 21177)
American Civil Liberties Union of New
Hampshire

18 Low Ave. #12

Concord, NH 03301

Tel. (603) 227-6678

gilles@aclu-nh.org

henry@aclu-nh.org



mailto:gilles@aclu-nh.org
mailto:henry@aclu-nh.o

Certificate of Service

I hereby certify that a copy of the foregoing was sent to all counsel or record pursuant to
the Court’s electronic filing system.

s/ Gilles Bissonnette
Gilles Bissonnette

February 5, 2021
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High-ranking Salem police officers take to social media to criticize report... https://www.unionleader.com/news/politics/local/high-ranking-salem-pol...

“They can come across very intimidating. If you don't agree with them, it's like a bulldog gnawing
at your ankle,” she said.

In Tuesday’s post, Morin said Kroll was not thorough enough in the section on the department'’s
culture, saying investigators based it on interviews with only nine people out of approximately
100 employees.

“There was no attempt to study the true culture among the people who work for the department,”

Morin wrote.

Reached by phone Tuesday, Morin declined comment.

He directed all questions to Town Manager Christopher Dillon and County Prosecutor Patricia
Conway. Calls to Dillon and town selectmen were not returned. Attempts to reach Police Chief
Paul Donovan were unsuccessful.

The report outlines several ways in which the department needs to overhaul its internal affairs
investigations after finding a pattern of insufficient investigations, ignored or discouraged
complaints and incomplete records. It also found officers, including Chief Donovan, had been

working outside details during their regular shifts.

Donovan, in his written response to the audit, wrote he had permission from the past and current
town managers to work those details, citing his salary, which he said was less than what area

chiefs are making.

Conway said her office is currently reviewing the audit report. She said any allegations of
excessive use of force or payroll issues would be investigated by the state Attorney General's
office. The AG’s office said Tuesday it is also evaluating the audit.

Donovan, in a statement released Friday, agreed to work with a civilian administrator being hired
by the town to implement Kroll's recommendations. But Donovan disagreed with some
allegations in the report, including about the department’s culture.

“I believe that the SPD culture is inclusive, collegial and respectful to those inside and outside the

department,” Donovan wrote.
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High-ranking Salem police officers take to social media to criticize report... https://www.unionleader.com/news/politics/local/high-ranking-salem-pol...

Idnews@unionleader.com

™

Embattled Salem chief settles suit against town over his suspension
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High-ranking Salem police officers take to social media to criticize report... https://www.unionleader.com/news/politics/local/high-ranking-salem-pol...

A

Salem police chief announces resignation under cloud of critical audit, allegations of wrongdoing

MORE INFORMATION

@ +2

More than $275K paid out in settlements against Salem police since 2012
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High-ranking Salem police officers take to social media to criticize report... https://www.unionleader.com/news/politics/local/high-ranking-salem-pol...

Salem police chief who left under a cloud now wants to be a selectman
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December 2, 2020

VIA EMAIL (jdolan@salempd.orq)

Joel Dolan

Chief of Police

Salem Police Department

9 Veterans Memorial Parkway
Salem, NH 03079

Re:  Right-to-Know Request
Dear Chief Dolan:

This is a Right-to-Know request to the Salem Police Department (“the Department”)
pursuant to RSA 91-A and Part I, Article 8 of the New Hampshire Constitution by the American
Civil Liberties Union of New Hampshire (“ACLU-NH"). The ACLU-NH defends and promotes
the fundamental principles embodied in the Bill of Rights and the U.S. and New Hampshire
Constitutions. In furtherance of that mission, the ACLU-NH regularly conducts research into
government activities in New Hampshire. We ask that your Department waive all fees
associated with responding to this request. Please contact me to discuss the fee waiver in
advance of preparing any copies.

Below is the specific request:

1. All reports, investigatory files, and disciplinary records concerning the actions of
suspended Salem police Sgt. Michael Verrocchi on November 10, 2012 that led to his
criminal prosecution, and that led to a sustained finding of misconduct with a one-day
suspension without pay issued as discipline. More information on this incident is
attached. This request is not seeking any information in the 2018 Kroll internal audit
report addressing this incident.*

Y In conducting public interest balancing with respect to an internal audit report of the Salem Police Department, the
Rockingham County Superior Court concluded: “A balance of the public interest in disclosure against the legitimate
privacy interests of the individual officers and higher-ups strongly favors disclosure of all but small and isolated
portions of the Internal Affairs Practices section of the audit report.” See Union Leader Corp. and ACLU-NH v.
Town of Salem, No. 218-2018-cv-01406, at *3 (Rockingham Cty. Super. Ct. Apr. 5, 2019) (emphasis in original),
available at https://www.aclu-nh.org/sites/default/files/field_documents/salem_final order.pdf. The analysis is no
different here. See also Union Leader Corp. v. Town of Salem, 173 N.H. 345 (2020) (overruling 1993 Fenniman
decision in holding that the public’s interest in disclosure must be balanced in determining whether the “internal
personnel practices” exemption applies to requested records).
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In responding to this request, please consider the time limits mandated by the Right-to-
Know law. In discussing those limits in ATV Watch v. N.H. Dep’t of Res. & Econ. Dev., 155
N.H. 434 (2007), the New Hampshire Supreme Court has stated that RSA 91-A:4, 1V requires
that a public body or agency, “within 5 business days of the request, make such records
available, deny the request in writing with reasons, or to furnish written acknowledgement of the
receipt of the request and a statement of the time reasonably necessary to determine whether the
request shall be granted or denied.” 1d. at 440.

If produced, these records must be produced irrespective of their storage format; that is,
they must be produced whether they are kept in tangible (hard copy) form or in an electronically-
stored format, including but not limited to e-mail communications. If any records are withheld,
or any portion redacted, please specify the specific reasons and statutory exemption relied upon.
See RSA 91-A:4, IV(c) (A public body or agency denying, in whole or part, inspection or
copying of any record shall provide a written statement of the specific exemption authorizing the
withholding of the record and a brief explanation of how the exemption applies to the record
withheld.”).

Thank you for your anticipated cooperation. 1 look forward to hearing from you as soon
as possible. Of course, if you have any questions or concerns, do not hesitate to contact me.

Very truly yours,
/s/ Gilles Bissonnette
Gilles Bissonnette

ACLU-NH, Legal Director
Gilles@aclu-nh.org

Moreover, disclosure of this information would not deprive Sgt. Verrocchi of a right to a fair trial or an
impartial adjudication, especially where Sgt. Verrocchi agreed to have his decertification hearing concerning this
incident be public. At this hearing, six current and former Salem police officers testified. See Mark Hayward,
“Police  ‘Prank’: Salem Sergeant Keeps His Certification,” Union Leader (Dec. 1, 2020),
https://www.unionleader.com/news/crime/police-prank-salem-sergeant-keeps-his-certification/article_4b6c5a4b-
ccc2-5011-bb00-f2405¢54b752.html?block_id=1000290. Any such concerns about fair trial rights can be addressed
through voir dire. See State v. Andersen, No. 218-2018-cr-00241 (Rockingham Cty. Super. Ct. Aug. 31, 2018),
which is also attached. Nor could disclosure reasonably be expected to interfere with enforcement proceedings.
New Hampshire courts have given a general sense of the severity of interference they consider sufficient to
justify withholding information, stating that “disclosure of information may interfere with enforcement proceedings
by ‘[resulting] in destruction of evidence, chilling and intimidation of witnesses, and revelation of the scope and
nature of the Government’s investigation.”” 38 Endicott St. N., LLC v. State Fire Marshal, 163 N.H. 656, 667
(2012) (quoting Solar Sources, Inc. v. United States, 142 F.3d 1033, 1039 (7th Cir. 1998)). None of these
considerations is applicable here. Indeed, the criminal investigations into this incident is complete, and there has
been a decision to prosecute and issue a press release concerning the prosecution. Simply put, it is inappropriate to
blanketly view something as “interfering with enforcement proceedings” simply because there is a criminal case
pending.
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New Hampshire

Department of Justice

Office of the Attorney General

News Release

For Immediate Release Contact:
January 15, 2020 Kate Spiner, Director of Communications
(603) 573-6103 kate.spiner@doj.nh.gov

Geoffrey W. R. Ward, Senior Assistant Attorney General
Chief, Criminal Justice Bureau
(603) 271-3671 geoffrey.ward@doj.nh.gov

Arrest of Sergeant Michael Verrocchi of the Salem Police
Department on Charges of Reckless Conduct and
Disobeying an Officer

Concord, NH - Attorney General Gordon J. MacDonald announces that Michael D. Verrocchi, age 41, of
Salem, New Hampshire was arrested on Wednesday, January 15, 2020, and charged with one class B
felony count of reckless conduct with a deadly weapon and one class A misdemeanor count of
disobeying an officer. Mr. Verrocchi is currently employed as a Sergeant with the Town of Salem Police
Department.

The reckless conduct charge alleges that on November 10, 2012, in Salem, New Hampshire, Michael
Verrocchi did recklessly engage in conduct which placed or may have placed others in danger of
seriously bodily injury, in that Mr. Verrocchi, while operating a Jeep Cherokee on Route 28 in Salem,
operated the motor vehicle in excess of the posted speed limit, failed to stop when signaled to stop by
Officer Sean York of the Salem Police Department by means of audible and visual emergency warning
signals, and instead fled from Officer York and engaged in a high-speed motor vehicle pursuit over a
distance of approximately two miles during which Mr. Verrocchi ran a red light and avoided spike
strips placed in the roadway by Officer Kevin Swanson of the Salem Police Department and
continuously failed to stop for Officer York. The vehicle being operated by Mr. Verrocchi constitutes a
deadly weapon as defined in RSA 625:11.

The disobeying an officer charge alleges that on November 10, 2012, in Salem, New Hampshire,
Michael Verrocchi did purposely, while driving or in charge of a motor vehicle, neglect to stop when
signaled to stop by Officer Sean York of the Salem Police Department by means of authorized audible
and visual emergency warning signals.

Mr. Verrocchi is scheduled to be arraigned in the Rockingham County Superior Court on January 30,
2020, at 1:00 p.m.

1of2 12/2/2020, 1:10 PM
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The charges and allegations contained in the complaints are merely accusations, and Mr. Verrocchi is

presumed innocent unless and until he is proven guilty.

New Hampshire Department of Justice
33 Capitol Street | Concord, NH | 03301
Telephone: 603-271-3658
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') Kroll.

disruptive to essential police functions. Given the situation at hand, the investigative function of a
matter so serious should have been retained by the chief himself. The incident being investigated
resulted in | being arrested by the Salem PD and transported to the hospital after a single
vehicle crash where [l vas allegedly driving while intoxicated. This crash was preceded by
an incident at a shopping mall in a neighbouring jurisdiction where || ] JNEEI was behaving in a
disoriented manner. Witness statements were gathered, evidence was collected, the accident was
photographed, and full and complete police reports were generated. During this internal investigation,
the NG .nion representation. | vwas placed first on
administrative leave but worked with human resources to request time off under the Family Medical
Leave Act (FMLA) to seek medical treatment. While | N} ]]ENEEE vas on I, Il tendered a letter

of resignation.

This investigation was not compliant with the Salem PD policy (assigning a person of the same rank

to conduct the investigation). This investigation did meet acceptable best practices for internal reviews.

Internal Investigation (formaljl: Officer B and Officer C

A review of this investigation shows a formal inquiry into the conduct of Officer B and Officer C
regarding off duty conduct on | EEEEEEEE The investigation was assigned to || EEGNG
I During this incident, Officer B, while off duty, was seen traveling 62 MPH in a 30 MPH zone
by . a'so of the Salem PD. | activated his emergency lights to initiate a traffic
stop, and Officer B did not pull over. | | |} dep/oyed stop sticks in attempt to stop Officer
B’s vehicle but Officer B maneuvered his vehicle around them. | I caught up with Officer B's
vehicle and when Officer B exited the vehicle, he was laughing, thinking the whole incident to be a
joke. Officer C was a passenger in Officer B's vehicle during the events, and he was exonerated of any
wrongdoing. Officer B was charged with being in violation of the Salem Police Code of Conduct, and

the allegations were sustained with a one-day suspension without pay issued as discipline.

This investigation was compliant with the Salem PD policy. This investigation did meet acceptable

best practices for internal reviews.

Internal Investigation (Informal): Officer D

A review of this incident shows | NN 2ssigning GGG (o investigate a complaint

made by a citizen against an officer for unnecessary use of force. In this one-page total offering of the
internal packet, it was found Officer D did make physical contact with the complainant but that it was a
necessary and lawfully applied control tactic (seemingly placing his hand on her chest to stop her from

moving forward). It is unknown if this occurrence was documented in the police report as the report is

Private and Confidential 41
APX. 1l 150



STATE OF NEW HAMPSHIRE
SUPERIOR COURT

Rockingham, ss
STATE OF NEW HAMPSHIRE

ROBERT S. ANDERSEN
218-2018-CR-241

ORDER

The matter before the court is the defendant’s motion to amend the dispositional
conference order (Docket Document 26). The court held a hearing on this motion on August
22, 2018. The defendant’s motion is now GRANTED as follows:

The dispositional order of May 23, 2018 is VACATED to the extent that it

restricts the parties and their attorneys from disclosing information learned

from the police reports.

The court’s May 23 order was intended to be an interim, stop-gap order that preserved
the status quo. Upon careful consideration, the court finds that this sweeping protective order
violates the First Amendment to the United States Constitution and Part 1, Article 22 of the
New Hampshire Constitution.

Make no mistake, an order that forbids the parties and counsel in a criminal case from
speaking about the facts of the case is a prior restraint on speech. Therefore, such an order

implicates the core protections of the First Amendment and Part 1, Article 22. See e.g., Capital

Cities Media, Inc. v. Toole, 463 U.S. 1303, 1304 (1983) (“[E]ven a short-lived “gag” order in a

case of widespread concern to the community constitutes a substantial prior restraint and



causes irreparable injury to First Amendment interests as long as it remains in effect.”); In re
N.B., 169 N.H. 265, 270 (2016).

That said, the court has both the jurisdiction and the obligation to impose carefully
tailored constraints on the litigants and their attorneys with respect to extrajudicial statements
that (a) reveal privileged information that was disclosed through court mandated discovery
(such as, for example, medical records, trade secrets or the identity of confidential government
informants), or (b) creates a substantial likelihood of material prejudice to the parties’ rights to

a fair and impartial trial. See e.g., Gentile v. State Bar of Nevada, 501 U.S. 1030, 1075 (1991)

(discussing the “substantial likelihood of material prejudice” standard); United States v. Scarfo,

263 F.3d 80, 94, (3d Cir. 2001) (same); United States v. Brown, 218 F.3d 415, 424 (5th Cir. 2000)

(same).

Neither of these circumstances is present in this case. Neither party has suggested that
the discovery contains privileged or confidential information. Likewise, there has been no claim
of a likelihood of material prejudice to the adjudicative process. There is not yet a jury and
there is no serious concern that the jury pool will be poisoned by extrajudicial statements. This
case is primarily of interest to residents of Salem but the jury pool will be drawn from the entire
county, including cities and towns that are outside Salem’s orbit (such as Portsmouth, Derry,
Raymond, Epping, etc.). To the extent that the case has, and may in the future, garner
statewide publicity, it is unlikely to be so pervasive as interfere with jury selection. Exposure to
media coverage can be adequately addressed through routine juror voir dire.

The State’s concern appears be, that, if the case is “tried in the media,” the resulting

news coverage could be unfair due the lack of a complete factual record. No doubt, a criminal



jury trial, conducted under the aegis of an impartial judiciary, subject to the dispassionate
application of the rules of evidence, with both sides represented by competent counsel, is likely
to lead to a better understanding of the admissible facts than a two-minute interview on the
nightly news. Yet, the only material prejudice that the court can consider is material prejudice
to the fairness of the adjudication.

In the mine run of cases—including very serious cases that attract substantial media
interest, such as first degree murder prosecutions—the State does not seek, and the court does
not impose gag orders. Counsel in all cases, remain subject to N. H. R. Prof. R. 3.6, which
imposes reasonable and constitutional restraints on extrajudicial statements, as well as a
number of safe harbors for certain types of extrajudicial statements to the media. The Rule’s
restraints kick in only when extrajudicial statements “will have a substantial likelihood of
materially prejudicing an adjudicative proceeding.” Rule 3.6(a). The court has no reason to
believe that counsel will discard their obligations under the rule.

The court also notes that the calculus will change once a jury is selected. The court does
not anticipate that any party will make any substantive statement to the media between the

time the jury is first empaneled and the time it is finally discharged.

August 31, 2018 Amcs

" Andrew R. Schul
Pre5|d|ngJustlce




EXHIBIT 10




Salemm Police Deparfinent

December 30, 2020

Mr. Gilles Bissonnette
ACLU-NH Legal Director
18 Low Avenue

Concord, NH 03301

Gilles,

I am writing in response to your NH RSA 91-a request dated December 2, 2020 regarding the
release of an Internal Affairs investigation and report conducted by the Salem Police Department
on Officer Michael Verrocchi. As part of your request, you also provided a recent Grafton
County Superior Court Public Order, Samuel Provenza v. Town of Canaan.

Also taken into consideration in this request is the recent New Hampshire Supreme Court
decision in Union Leader Corporation & a. v. Town of Salem and Seacoast Newspapers, Inc. v.
City of Portsmouth. As you know this decision eliminated the per se exemption of Internal
Affairs investigations being exempt under 91-a as “internal personnel practices”. Which would
lead to a case-by-case analysis on the release of records.

Therefore, in analyzing this case I looked at the six-prong test of 5 U.S.C. 552(b}(7). As aresult,
the release of this investigation, at this time, would (a) interfere with law enforcement
proceedings. This is still an active prosecution/investigation by the New Hampshire Attorney
General’s Office. Under a second prong, (b) the release could also deprive a person, Michael
Verrocchi, of a right to a fair trial or an impartial adjudication.

Based on the above reasons I am going to deny your request for release of this report.

Respectfully,

Joel P. Dolan
Chief of Police (A)

9 Veterans Memorial Parkway, Salem, New Hampshire 03079 (603) 893-1911 Fax (603) 894-4861
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Salem Police Charge Local Man with Felony Criminal Threatening - Sal...  https://salemnhpdnews.com/2020/12/28/salem-police-charge-local-man-...

Salem Police News Q

Official News Blog of the Salem, N.H. Police Dept.
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Salem Police News

Official News Blog of the Salem, N.H. Police Dept.

Home Salem Police Website

Chief Joel Dolan reports that the Salem Police
Department arrested and charged a local man for an
alleged criminal threatening incident involving a
handgun and baseball bat earlier today.

https://salemnhpdnews.com/2020/12/28/salem-police-charge-local-man-...
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Salem Police News

Official News Blog of the Salem, N.H. Police Dept.

Home Salem Police Website

a.m. tor a report ot criminal threatening. Based on the
initial investigation, police determined that a suspect,
later identified as BROCHU, threatened the victim
with both a handgun and a baseball bat.

The suspect fled the scene prior to the arrival of the
responding officers. No one was injured.

BROCHU was taken into custody near Mall Road at
approximately 10:30 a.m. After a subsequent
investigation, it was determined that the firearm used
in the incident had been discarded in Hampstead, N.H.
in the area of Gigante Road. Salem Police, along with
officers from the Hampstead Police Department,
conducted a search of the area and the firearm was
located by Salem Police K-9 Apollo and his handler
Officer Dan Nelson.

K-9 Apollo began his patrol work with the Salem
Police Department last week after successfully
completing the Boston Police K-9 Academy and is
Officer Nelson’s second K-9 partner. His first, K-9
Trigger, retired earlier this year.

BROCHU was released on personal recognizance bail
and is scheduled to appear in the Rockingham County
Superior Court at a later date.

These are allegations. All suspects are considered
Innocent until proven guilty.

«— Salem Police to Hold Toys

https://salemnhpdnews.com/2020/12/28/salem-police-charge-local-man-...
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SALEM POLICE DEPARTMENT
ARREST

Contact: Captain Jason Smith
(603)890-2014 / jsmith@salemnh.govb

FOR IMMEDIATE RELEASE:
DATE: January 4, 2021

Felon in Possession of Deadly Weapon Arrest

On Friday, 1/1/2021, at 0352 hours, Salem Police responded to
the area of Shadow Lake Road for a report of an intoxicated
male with a samurai sword. Responding officers located an
intoxicated male subject, in possession of numerous knives,
including a machete, on Shadow Lake Road. The male
repeatedly refused verbal commands of the officers to move
away from the knives he threw on the ground.

The male refused repeated demands to move away from the
knives and was ultimately struck with a bean bag to force
compliance and was arrested without further incident.

The subject was identified as:

George Deveau (age 56) from Aransas Pass, Texas
Deveau was processed and charged with:

Felon in Possession of a Deadly Weapon (Machete)
Resisting Arrest

Disorderly Conduct

He was held without bail and is scheduled for an arraignment
today before the Rockingham Superior Court.
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He was held without bail and is scheduled for an arraignment today

before the Rockingham Superior Court.

- This incident highlights the importance of Salem Police possessing
Photos See All numeraus different tools for different situations.

Due to Salem Officers having bean bag shotguns at their disposal, they
were able to bring this incident to an end with minimal injury and
without serious bodily injury or death.

SALEM POLICE DEPARTMENT S
= ARREST ol

Contact: Captain Jason Smith
(603)890-2014/ jsmithisa ovh

~ IMMEDIATE RELEASE:
- E: January 4, 2021

‘elon in Possession of Deadly Weapon Arres



EXHIBIT 12




THE STATE OF NEW HAMPSHIRE
JUDICIAL BRANCH
SUPERIOR COURT

Rockingham Superior Court Telephone: 1-855-212-1234
Rockingham Cty Courthouse/PO Box 1258 TTY/TDD Relay: (800) 735-2964
Kingston NH 03848-1258 http://www.courts.state.nh.us

NOTICE OF DECISION

File Copy

__ Case Name: State v. Robert S. Andersen
Case Number:  218-2018-CR-00241

Enclosed please find a copy of the court’s order of August 31, 2018 relative to:

Court Order

September 04, 2018 Maureen F. O'Neil
Clerk of Court

(834)

C:.William D. Pate, ESQ; Michael A. Delaney, ESQ; Henry R. Klementowicz, ESQ

NHJB-2503-S (07/01/2011)



STATE OF NEW HAMPSHIRE
SUPERIOR COURT

Rockingham, ss
STATE OF NEW HAMPSHIRE

ROBERT S. ANDERSEN
218-2018-CR-241

ORDER

The matter before the court is the defendant’s motion to amend the dispositional
conference order (Docket Document 26). The court held a hearing on this motion on August
22, 2018. The defendant’s motion is now GRANTED as follows:

The dispositional order of May 23, 2018 is VACATED to the extent that it

restricts the parties and their attorneys from disclosing information learned

from the police reports.

The court’s May 23 order was intended to be an interim, stop-gap order that preserved
the status quo. Upon careful consideration, the court finds that this sweeping protective order
violates the First Amendment to the United States Constitution and Part 1, Article 22 of the
New Hampshire Constitution.

Make no mistake, an order that forbids the parties and counsel in a criminal case from
speaking about the facts of the case is a prior restraint on speech. Therefore, such an order

implicates the core protections of the First Amendment and Part 1, Article 22. See e.g., Capital

Cities Media, Inc. v. Toole, 463 U.S. 1303, 1304 (1983) (“[E]ven a short-lived “gag” order in a

case of widespread concern to the community constitutes a substantial prior restraint and



causes irreparable injury to First Amendment interests as long as it remains in effect.”); In re
N.B., 169 N.H. 265, 270 (2016).

That said, the court has both the jurisdiction and the obligation to impose carefully
tailored constraints on the litigants and their attorneys with respect to extrajudicial statements
that (a) reveal privileged information that was disclosed through court mandated discovery
(such as, for example, medical records, trade secrets or the identity of confidential government
informants), or (b) creates a substantial likelihood of material prejudice to the parties’ rights to

a fair and impartial trial. See e.g., Gentile v. State Bar of Nevada, 501 U.S. 1030, 1075 (1991)

(discussing the “substantial likelihood of material prejudice” standard); United States v. Scarfo,

263 F.3d 80, 94, (3d Cir. 2001) (same); United States v. Brown, 218 F.3d 415, 424 (5th Cir. 2000)

(same).

Neither of these circumstances is present in this case. Neither party has suggested that
the discovery contains privileged or confidential information. Likewise, there has been no claim
of a likelihood of material prejudice to the adjudicative process. There is not yet a jury and
there is no serious concern that the jury pool will be poisoned by extrajudicial statements. This
case is primarily of interest to residents of Salem but the jury pool will be drawn from the entire
county, including cities and towns that are outside Salem’s orbit (such as Portsmouth, Derry,
Raymond, Epping, etc.). To the extent that the case has, and may in the future, garner
statewide publicity, it is unlikely to be so pervasive as interfere with jury selection. Exposure to
media coverage can be adequately addressed through routine juror voir dire.

The State’s concern appears be, that, if the case is “tried in the media,” the resulting

news coverage could be unfair due the lack of a complete factual record. No doubt, a criminal



jury trial, conducted under the aegis of an impartial judiciary, subject to the dispassionate
application of the rules of evidence, with both sides represented by competent counsel, is likely
to lead to a better understanding of the admissible facts than a two-minute interview on the
nightly news. Yet, the only material prejudice that the court can consider is material prejudice
to the fairness of the adjudication.

In the mine run of cases—including very serious cases that attract substantial media
interest, such as first degree murder prosecutions—the State does not seek, and the court does
not impose gag orders. Counsel in all cases, remain subject to N. H. R. Prof. R. 3.6, which
imposes reasonable and constitutional restraints on extrajudicial statements, as well as a
number of safe harbors for certain types of extrajudicial statements to the media. The Rule’s
restraints kick in only when extrajudicial statements “will have a substantial likelihood of
materially prejudicing an adjudicative proceeding.” Rule 3.6(a). The court has no reason to
believe that counsel will discard their obligations under the rule.

The court also notes that the calculus will change once a jury is selected. The court does
not anticipate that any party will make any substantive statement to the media between the

time the jury is first empaneled and the time it is finally discharged.

August 31, 2018 Amcs

" Andrew R. Schul
Pre5|d|ngJustlce
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STATE OF NEW HAMPSHIRE
SUPERIOR COURT

Rockingham, ss
UNION LEADER CORPORATION et al.
V.
TOWN OF SALEM
218-2018-CV-01406

FINAL ORDER ON REMAN

This matter is back before the court on remand from the New Hampshire
Supreme Court. For the reasons set forth below, this court now concludes that the only
redactions to the audit report that are permissible under RSA 91-A:4 and 5 are:

(a) The specific redactions at pages 40 and 92-98 of Internal Affairs Investigative
Practices section of the audit report (attached as Exhibit A to the Complaint) that are
detailed in Section V(D) of this order at pages 28-30 below; and

(b) The specific redactions in the Time And Attendance section of the audit
report that are detailed in Section IV(C) of this order, at pages 18-19, below.

The balance of the unredacted audit report must be provided to the plaintiffs.

I. Relevant Procedural History And Governing Law

The plaintiffs brought this case under the Right To Know Act, RSA Ch. 91-A, to
obtain an unredacted copy of an audit report that was highly critical of the Salem Police
Department. The audit report was prepared by an outside vendor retained by the Town
of Salem. The Town agreed that the audit report was a government record within the

meaning of RSA 91-A:1-a, lll.

This is a Service Document For Case: 218-2018-CV-01406
Rockingham Superior Court
1/22/2021 10:14 AM



Government records may be inspected and obtained by the public pursuant to
RSA 91-A:4 except to the extent that they fall within a statutory exemptions set forth in
RSA 91-A:5. The Town argued that the redacted portions of the audit report are
protected from disclosure by virtue of the exemptions in RSA 91-A:5, IV for (a)
“[rlecords pertaining to internal personnel practices” and (b) “personnel . . . and other
files whose disclosure would constitute invasion of privacy.”

Following an exhaustive, line-by-line, in camera comparison of the redacted and
unredacted audit reports, this court issued a final order concluding that:

(a) some of the redacted material was not exempt under RSA 81-A:5, and,
therefore, must be disclosed;

(b) a few redactions were justified because disclosure would constitute an

invasion of privacy; and

(c) a great many more exemptions were justified under Union Leader Corp. v.

Fenniman, 136 N.H. 624 (1993), which authoritatively construed the exemption for
“records pertaining to internal personnel practices.”

Fenniman held that the “internal personnel practices” exemption applied broadly
to internal affairs and workplace investigations that may lead to internal personnel
discipline. Fenniman also held that the exemption was categorical and absolute, in
contrast to the other exemptions in RSA 91-A:5, IV which require a case-specific
balancing of the benefits of disclosures and nondisclosure. The Supreme Court later

expanded Fenniman's categorical exemption to investigations conducted by third

parties retained by a government agency for that purpose. Housnell v. North Country

Water Precinct, 154 N.H. 1, 6 (2008).




In this case, the audit report described the substance of internal affairs and
workplace investigations and thus fell within the scope of the broad, categorical and
absolute exemption recognized by Fenniman. The plaintiffs took the position that
Fenniman should be overruled. Although this court noted its dissatisfaction with
Fenniman, it was nonetheless bound by the precedent and, therefore, ruled the way it
did.

The plaintiffs appealed this court’s final order to the New Hampshire Supreme
Court. The Town did file a cross-appeal.

On appeal, the New Hampshire Supreme Court did what the plaintiffs asked and
overruled Fenniman. More particularly, the Court held that the exemption for “internal
personnel practices” is now qualified, rather than absolute, and is subject to the same
balancing test as the other exemptions in RSA 91-A:5, IV:

In the future, the balancing test we have used for the other categories of

records listed in RSA 91-A:5, IV shall apply to records relating to “internal

personnel practices.” . . . Determining whether the exemption for records
relating to “internal personnel practices” applies will require analyzing both
whether the records relate to such practices and whether their disclosure

would constitute an invasion of privacy.

Union Leader Corp. v. Town of Salem, 173 N.H. 345, 357 (2020); see generally,

Professional Firefighters of New Hampshire v. Local Government Center, Inc., 159 N.H.

699, 707 (2010):

When considering whether disclosure of public records constitutes an
invasion of privacy under RSA 91-A:5, IV, we engage in a three-step
analysis. First, we evaluate whether there is a privacy interest at stake
that would be invaded by the disclosure. Second, we assess the public's
interest in disclosure. Third, we balance the public interest in disclosure
against the government's interest in nondisclosure and the individual's
privacy interest in nondisclosure. If no privacy interest is at stake, then the
Right—to—Know Law mandates disclosure. [citation omitted]. Further,



whether information is exempt from disclosure because it is private is
judged by an objective standard and not a party's subjective expectations.

(internal citations, parentheticals, quotations and bracketing omitted).

In a separate case, the Supreme Court further narrowed the breadth of the
“internal personnel practices” exemption by holding that it “applies narrowly to records
pertaining to internal rules and practices governing an agency's operations and
employee relations.” Seacoast Newspapers, Inc. v. City of Portsmouth, 173 N.H. 325,

338 (2020).

The Supreme Court remanded this case for this court to determine—with respect
to the redactions that it previously upheld under Fenniman—whether the redacted
information falls within either (a) the exemption for of “internal personnel practices” as
clarified by the Supreme Court on appeal or (b) the exemption for “personnel files.

II. Nomenclature

In its previous final order this court used the terms “sustained” and “overruled” as
shorthand for finding that that particular redactions were justified or unjustified under
RSA 91-A:5, IV. As this court noted in its last order, the language is an imperfect
match for the concept, but it gets the point across. The court uses the same terms to
denote the same concepts in this order.

Ill. Specific Rulings On Remand With Respect To The Addendum

To The Audit Report (i.e., Complaint Ex. B, “Culture Within The
Salem Police Department”)

All of the redactions in the 15 page Addendum to the audit report (attached to the
complaint as Exhibit B, and captioned as “Culture Within The Salem Police

Department”) are now overruled. The court’s reasoning follows with respect those



redactions that the court previously sustained in its final order. No further analysis is
required with respect to the redactions that were previously overruled.

A. The redactions on pages 1 and 2 of the Addendum are overruled because
the benefits of public disclosure strongly and definitively outweigh any privacy concerns.
These redactions relate to the manner in which the former Chief of Police arranged to
take vacation leave and FMLA time off from work. Town policy, as made clear by the
Town manager, required the former Chief to (a) provide advance notice of multiple days
off and (b) obtain advance approval for FMLA leave. Implicit in the policy is that the
Chief needed to coordinate his leave days with the Town. The Town manager told the
auditors that the Chief instead unilaterally approved his time off and did so without
notice to the Town.

This issue cannot be viewed in isolation. Elsewhere in the audit report (in the
Time and Attendance Section attached to the Complaint as Exhibit C), the auditors
raised a related concern. The Chief told the auditors that, (a) his employment contract
gave him flexible hours and (b) he sometimes arranged his work week so that he could
perform outside details during normal, daytime working hours. However, the Chief did
not maintain time cards or other records to document his working hours. Therefore,
there was no auditable record of the Chief's hours and the Town was forced to rely on
the his say-so. (To be clear: The auditors did not allege that the former Chief worked
details for private employers during hours for which he also received compensation from
the Town. The auditors said only that due to the Chief’s failure to keep records, there

was no way to determine what hours he worked for the Town.)



The manner in which the Chief arranged for and documented his vacation, FMLA
leave and working hours clearly relates to “internal personnel practices” within the
meaning for RSA 91-A:5, IV. Much of the information upon which the auditors relied
also falls within the scope of a “personnel file” for the purpose of the statute. However,
the redactions must be overruled because the public interest in disclosure outweighs
any concerns relating to the Chief’s privacy and any reasons for nondisclosure.

The former Chief was the highest ranking manager of the police department. He
had the benefit of a written employment contract, as well as statutory protections to
ensure his independence from Town politics. See RSA 105:2-a. Yet he was still
accountable to the taxpayers, the public and the Town. The manner in which the Chief
interacted with Town officials, and the extent to which he complied with Town personnel
policies, is a proper matter for public inquiry. Ultimately it is the public, through their
representatives, that determines the extent to which the police department is autarkic
or, alternatively, integrated into the Town’s personnel system. Likewise, it is the public,
through those who negotiate on the Town’s behalf, who determine not only who the next
Chief will be, but also the terms of the next Chief's contract. To do so, the public must
be informed and alert to the concerns raised by the Town Manager as reflected in
pages 1 and 2 of the Addendum to the audit report.

The court does not see the Chief as having a particularly strong privacy interest
in these matters. The audit report does not disclose the reasons for the Chief's use of
vacation or FMLA leave. Thus, the report does not provide any details into the Chief’s
personal or family life. It only discloses information regarding the manner in which he

carried out his duties for the Town.



B. The redactions on pages 7 to 12 of the Addendum are all overruled
because the benefits of public disclosure outweigh the relevant privacy concerns.
These redactions relate to internal affairs investigations into conduct by the former
Deputy Chief. The auditors opined that these IA investigations were emblematic of an
“us versus them” mentality,” both with respect to “police department versus town,” and
with respect to “those aligned with management versus everyone else.” Addendum, p.
6. Additionally, the auditors believed that this pro-management bias “resultfed] in a
discriminatory application of discipline for some members of the police department, with
some being disciplined in one way for an action and other officers, considered aligned
with management, receiving a less severe punishment.” |d.

The auditors’ recounting of the former Chief's comments about one of the
investigations is especially salient. The auditors wrote that the former Chief “discredited
complaints relative to [the former Deputy Chief] based on his own bias against the
complainant.

One of the complaints against the former Deputy Chief was particularly
concerning. According to the audit report, the former Deputy Chief flashed a firearm at
an individual in a courtroom in Massachusetts. The allegation was that the Deputy
Chief acted with the specific purpose of intimidation in violation of Massachusetts law.
The Deputy Chief disputed this allegation. The audit report states that a criminal
complaint was filed against the Deputy Chief with a Massachusetts police department.
There is no suggestion in the audit report that a criminal charge was ever brought. (To
be 100% clear: The auditors did not opine on whether the former Deputy Chief

intentionally brandished his firearm in a courtroom with the intent to intimidate a civilian.



The auditors reported only that such allegations were the subject of a criminal
investigation by a police department in Massachusetts. The Deputy Chief )

According to the auditors, the Town Manager was upset because the former
Chief kept Town HR officials in the dark about the undisputed fact that his deputy was
under investigation by a Massachusetts criminal justice agency for allegedly using a
firearm to threaten a civilian in a courtroom. The auditors opined that the former Chief's
silence about the investigation was symptomatic of the more general approach the
Chief took in his dealings with the Town.

The redacted materials also reference a widely publicized incident that occurred
at a hockey rink. That incident was investigated by the New Hampshire Attorney
General and the details of that incident are largely in the public realm.

The court finds that (a) all of the redacted information in pages 7 through 12 that
the court previously sustained relates to “internal personnel practices” within the
meaning for RSA 91-A:5, IV and (b) the same information arguably falls within the
meaning of a “personnel file” within the meaning of the same statute. However, the
public interest in disclosure of the information outweighs any privacy concerns on the
part of the Chief or Deputy Chief. The public has a compelling interest in overseeing its
police department to ensure that the type of dysfunction described by the auditors, if it
exists, is remedied. The redactions on pages 7 through 12 unduly occlude the auditors’
factual argument, making it impossible for the public to understand why the auditors
reached the conclusion they did.

The fact that it was the former Deputy Chief who was the subject of the

investigations is critical to the auditors’ analysis. After all, the auditors alleged that the



former Chief, the former Deputy Chief and a few other high ranking managers benefited
from a culture that gave them greater leeway and less oversight than others. Therefore,
the Deputy Chief's rank cannot be redacted without obscuring the substance of the
auditor’s report.

The court recognizes that the former Deputy Chief has a significant privacy
interest. He denied all of the accusations of misconduct and provided plausible
innocent explanations. He was never criminally charged and, as best the court can tell
from the audit report, was not found to have violated any departmental rules. The
disclosure of unproven accusations could cause embarrassment and adversely affect
his reputation.

On the other hand, all of the conduct at issue occurred in public and has been
the subject of public controversy. During the incident in the Massachusetts courtroom,
the former Deputy Chief was wearing his Salem Police Department badge and carrying
his Salem Police Department firearm. During the incident at the hockey rink, he was
identified as a Salem Police Officer. Thus, the matters at issue relate to the Deputy
Chief's interactions with the public under color of the Town's authority. The matters do
not relate to what he did in private, or in his home, or with respect to purely private
concerns.

C. The redactions on pages 13 to 15 of the Addendum are overruled based on
balancing the same criteria. Many of the redactions refer to a few allegedly
inappropriate social media posts and work place comments by the former Deputy Chief.

These were not the subject of internal disciplinary investigations and were not included



in any personnel file. Rather, the auditors obtained the information from witnesses who
wanted the auditors to hear their accounts.

The court finds that the information relating to the former Deputy Chief in pages
13 through 15 relates to “internal personnel procedures, but do not fall within the scope
of a “personnel file” within the meaning for RSA 91-A:5, IV. The court does not see any
privacy concerns regarding the disclosure of this information to the public. The Deputy
Chief made social media posts for the world to see and his workplace comments were
not made under circumstances suggestive of confidentiality or privacy. The Deputy
Chief occupied a high position of public trust and the public has a compelling interest in
understanding how his alleged statements and behavior may have had a deleterious
effect on police department culture.

Some of the redacted information on page 13 of the addendum relates to an
unnamed former dispatcher. The report details some improper comments on the part of
the former Deputy Chief regarding the dispatcher's medical condition. However, the
identity of the former dispatcher is not disclosed and the year of the incident is not
mentioned. The paragraph contains only the most general information regarding the
dispatcher. A member of the public would not be able to identify the dispatcher from the
text. The court finds that (a) the information relates to a “personnel practice or
procedure,” (b) the information is not part of a “personnel file,” and (c) any privacy

interest is far outweighed by the public’s interest in disclosure.
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IV. Specific Rulings On Remand With Respect To The “Time And
Attendance” Section Of The Audit Report (i.e., Complaint Ex. C)

The redactions in the Time And Attendance section of the audit report (attached
to the Complaint as Exhibit C) sustained in part, and overruled in part, as explained
Section IV(C) of this order, at pages 18-19, below.

A. Preface Reqarding Page References

The Time and Attendance section of the audit report is not paginated. Because
the court must refer to page numbers in its rulings, it will treat the cover page of the
section as page 1. To make sure that the reader is oriented, this means that the
following page, which bears the caption “Privileged & Confidential” is page 2.

The court will also refer to the page numbers in the redacted PDF that was
attached to the complaint. The PDF page numbers are easy to determine when viewing
the exhibit in a PDF reader. However, the PDF document includes several different
exhibits and the Time and Attendance section of the audit report begins on PDF page
18. Thus, the cover page will be referred to as “page 1 (PDF page 18).”

B. Factual Background And Legal Reasoning

Introduction: The Time and Attendance section of the audit report raised
disparate concerns relating to four distinct groups of employees:

-The former Chief of Police;

-High ranking officers;

-Rank and file police officers; and

-Civilian employees.

In general terms, the Time and Attendance section looked into (a) whether police

department employees were paid for hours they did not work and (b) whether the police

11



department’s record-keeping system was adequate to document its employees'’
attendance and compensation.

To be clear: The auditors did not find a single instance in which any employee,
was overpaid or paid for unworked hours. Further, putting Chief's unique situation
(addressed below) aside, the auditors did not find a single instance in which an
employee even arguably failed to follow department procedures with respect to time-
keeping and compensation. The employees mentioned in the audit report played by the
rules. That the auditors critiqued those rules should not be misconstrued as an
allegation of individual wrongdoing.

The Former Chief: The auditors’ concerns about the former Chief had to do with

the way he arranged and documented his working hours and leave time. As explained
above, the Chief believed his employment contract gave him the flexibility to arrange his
work week so that he could work details for private employers during regular business
hours. The Town Manager disagreed with this reading of the Chief's employment
contract. The Town Manager opined that the Chief needed to use his leave time if he
wished to work outside details for private employers during ordinary, weekday business
hours.

The auditors were also critical of the former Chief because he did not keep
permanent records of his specific working hours. His time cards said only that he
worked the requisite total number of 37.5 hours per week. Additionally, the former Chief
did not notify the Town, or necessarily others within the department, regarding how he
was arranging his hours. However, it bears repeating that the auditors did not allege

the Chief short-changed the Town on hours.
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The Town redacted the former Chief's name and rank to preserve his privacy.
The Town also redacted much of his interview, and the Town Manager’s interview to
keep the former Chief’s identity confidential.

With respect to the former Chief, the Time and Attendance section of the audit
report relates to “internal personnel practices” and the auditors relied on information
obtained from a the Chief's “personnel file.” However, the public interest in disclosure
far outweighs the Chief’s privacy interest.

The public has a strong interest in ensuring that its department heads, who serve
as role models for their agencies, turn square corners with respect to time and
attendance. Further, the public has a compelling interest in determining the terms of
future police chief contracts. In fairness, a police department is a 24 hour a day
institution and the Chief no doubt needs a somewhat flexible schedule. Further, there is
nothing wrong with the Chief working outside paid details during hours when he or she
is not working for the Town. However, the concerns raised by the auditors are not ones
that should remain hidden from public view.

Further, the adequacy of the former Chief’s record-keeping (and more generally
that of the police department) is a matter of public concern. Record-keeping for time
and attendance is critical function for any employer. The public has a strong interest in
discovering and remedying any deficiencies.

The former Chief’s privacy concerns are muted. The facts do not relate to any
personal matter (such as a medical condition or family situation) but merely to the
manner in which the Chief arranged his working hours. As framed by the audit report,

this is a matter of policy and contract rather than personal integrity.
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Finally, because the issues are particular to the Chief’s position, and because
there is only one Chief at a time, it is impossible to disclose the relevant facts without
also disclosing the former Chief's identity. Thus, the redacted version of the report does
not provide the public with a meaningful understanding of the issues.

Therefore, as specifically detailed in Section IV(C) below, the redactions that
serve only to obscure the former Chief's identity are overruled.

High Ranking Officers And Ordinary Police Officers: The issues with respect to

both high ranking officers and officers of lower ranks have to do with primarily with paid
details and comp time. The auditors’ review of selected personnel records suggested
the possibility that officers worked private details for outside employers during hours for
which they were paid by the Town. After interviewing most of the officers whose
records were reviewed, the auditors did not find any chicanery. However, the auditors
raised significant concerns about departmental policy and record-keeping.

One concern arose from the fact that the department requires private employers
to pay a minimum price for a detail equal to four hours of paid detail time. This means
that if an officer shows up for a private detail that lasts half an hour, he receives the
equivalent of four hours of detail pay from the private employer. Indeed, as reflected in
the audit, if an officer shows up for a detail and is immediately told he is not needed, he
is still paid as if he worked for the private employer for four hours.

The department also permits an officer who leaves a scheduled detail early to
immediately start working for the department if the officer is needed. Thus, an officer
who works only thirty minutes on a detail can work the rest of the day as a police officer

on the Town payroll. Although this may be perceived as a kind of double-dipping, in
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reality it has no ill effect on the Town fisc. The Town pays only for the hours that the

officer actual works for the Town,

The problem is that the police department records do not adequately reflect the

specific hours that officers actually perform detail work. Instead, the relevant records

show only the scheduled detail hours and the hours for which Town payroll was paid.
Looking only at those records, one would conclude (contrary to fact) that some officers
worked outside details during the very same hours that they were supposed to be
working for the town.

A second issue arose from the officers’ use of comp time. As the court
understands the audit, some officers used their comp time so that they could do outside
details. The problem was that the department record-keeping system did not properly
record their comp time as relating to those particular hours. The officers (or at least
those who were interviewed by the auditors) explained that they filed the correct forms
and followed the right procedures.

The audit report redacted the officers’ names, ranks, pay rates and other
information in an effort to shield their identities. The court sustains the redactions of the
names but overrules the other redactions based on the balancing test described above.
The information clearly relates to “internal personnel practices” and much of it comes
directly from “personnel files.” The officers have some legitimate privacy concerns:

(a) Although the auditors did not find wrongdoing, they looked for it. A police
officer’s reputation may be unfairly tarnished by publication of the fact that he or she
was investigated for possibly submitting false timesheets. This would be so even if the

officer was exonerated.
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(b) While some of the officers were interviewed and gave exculpatory accounts, a
few were not even interviewed. Thus, they were denied the opportunity to have their
accounts included in the audit report.

(c) The auditors did not look at every police officer, or even at every police officer
who worked details. Instead, they looked at only a handful of officers. Singling out
these officers, while allowing other similarly situated officers to remain anonymous is not
fair.

At the same time, the officers’ privacy interest is not such that the audit report
must be scrubbed of any clue that a sleuth could use to unmask their identities. This is
true even with respect to the high ranking officers whose identities may be more easily
inferred from their ranks. The auditors focused on high ranking officers because of the
large number apparent discrepancies in the department’s records. The public interest is
particularly acute with respect to the manner in which a Town department accounts for
its higher-ups’ time, hours and compensation.

Civilian Employees: Because the police department did not properly account for

comp time, the auditor’'s attention was drawn to civilian employees who appeared to be
paid for days they used for vacations. The auditors spoke with two civilian employees,
and a supervisor who were not identified by name in the audit report. They had posted
on social media about their vacations. They used their comp time (i.e. earned time off)
for their vacations. None of the employees did anything wrong.

However, while the payroll records for all other Town departments accounted for
comp time, the police department's payroll records did not. Instead, for payroll and

paystub purposes, comp time was treated as regular time (i.e. as time when the
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employee should have been working rather than as earned time off from work). The
employees’ requests for comp time are presumably stored but not reflected in the
database.

The information regarding the civilian employees relates to “internal personnel
procedures” and the auditors pulled the information from “personnel files.” Nonetheless,
the public interest in disclosure outweighs the employees’ privacy concerns. The public
has an obvious interest in ensuring that comp time (i.e. time off) is properly reflected as
in the police department’s payroll database.

The employees have a privacy interest because—even though they were
exonerated——their reputations might be unfairly tarnished by public disclosure of the fact
they were investigated. However, the employees' privacy is substantially protected by
the fact that their names are not included in the unredacted audit report. They are
referred to by pseudonyms such as “Civilian A.”

To further protect the employees' privacy, the court sustains those redactions
that obscure (a) the specific travel destination, (b) the type of travel destination (for
example, “theme park,” “beach,” “city,” etc.), (c) the means of travel (for example
“plane,” “car,” etc.), (d) the relationships of travelling partners, and (e) the purpose for
the trips. These details could be used to unmask the identities of the employees and
they add nothing of public interest.

Other redactions—including redactions of the pertinent dates—are overruled.
The dates are important to the public’'s understanding and are unlikely to aid in the

unmasking of the identities of the civilian employees.
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C. Page-Specific Rulings With Respect To The Time And
Attendance Section Of The Audit Report

Based on the facts and legal reasoning provided above, the court makes the

following page-specific rulings with respect to the Time and Attendance section of the

audit report:

Page 13 (30 of the PDF)

-The redacted reference to the former chief in the chart at the top of page 13 of
the section (i.e. page 30 of the PDF attached to the Complaint) is overruled.

-The references to hourly rates in that chart are also overruled.

-The redacted references in that chart to other individuals’ names and ranks are
sustained.

-The references to the former chief in the two paragraphs below that chart are
overruled.

-The references to other individuals by name and rank in those two paragraphs is
sustained.

-The redaction in the first line of the last paragraph on that page is overruled
(thereby making the term “higher-ranking” visible).

Page 14 ( 31 of the PDF)

-The redactions on the topmost (carryover) paragraph on page 14 of the section
(i.e., Page 31 of the PDF) are sustained.

-The redactions to the names in the chart on that page are sustained.

-The redactions to the number of instances in that chart are overruled.

-The redaction to the name of the officer in the second to last paragraph of that

page (i.e., the paragraph that begins “3. 11 of the 22 Outside Details. . .”) is sustained.
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-All of the redactions in the last, carryover paragraph on that page are overruled.

Pages 15-18 (32-35 of the PDF)

-All of the redactions on from the top of page 15 through the middle of page 18,
(Pages 32-35 of the PDF) are overruled. All of these redactions relate to the former

Chief of Police

Pages 18-34 (35-51 of the PDF)

-All of the redactions to individual names and ranks, starting in the middle of
page 18 through page 34 (i.e. pages 35-51 of the PDF) are sustained,

-The redaction of so much of the employee’s statement, at the top of page
26 (43 of the PDF), that reveals the location and purpose of the intra-state travel
is sustained.

-The remaining redactions on pages 18-34 (i.e. 35-52 of the PDF) are

overruled.

Pages 35 (52 of the PDF)

-The redactions on page 35 (i.e. 52 of the PDF) are sustained but only with
respect to the civilian employees’ (a) specific travel destinations, (b) type of travel
destination, (c) means of travel, (d) traveling partners, and (e) purposes of travel. The
other redactions on page 35 (52 of the PDF), including specific dates, are overruled.

Page 36-42 (53-59 of the PDF

-Ali of the redactions on pages 36-42 (i.e. 53-59 of the PDF) are overruled).
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V. Specific Rulings With Respect To The Internal Affairs
Investigative Practices Section Of The Audit Report (i.e.,
Complaint Ex. A)

All of the redactions in the Internal Affairs Investigative Practices section of the
audit report (attached to the Complaint as Exhibit A) are overruled except for certain
redactions on pages 40 and 92-99, as detailed in Section V(D ), at pages 28-30 below.

A. Introduction

The Internal Affairs Investigative Practices section of the audit report looked at
the manner in which the police department investigated, adjudicated and resolved both
(a) citizen complaints and (b) internally generated disciplinary complaints against police
officers. The unredacted report does not identify any officer, complainant or witness by
name. Instead, it uses pseudonyms such as “Officer A" or “Citizen B.” However, the
report does identify the higher ranking officers who were in charge of the investigations.

With some exceptions, the Town'’s redactions are as follows:

(a@). The Town redacted the names, ranks and pronouns of the higher ranking
officers who conducted IA investigations.

(b) The Town also redacted the names, ranks and pronouns of the supervising
officers who assigned officers to lead specific IA investigations.

(c) The Town similarly redacted the identities of witnesses or complainants
whose identities were not already obscured through the use of pseudonyms.

(d) To prevent unmasking, the Town redacted virtually all of the pertinent dates
and many of the specific locations.

(e) To further prevent unmasking, the Town redacted factual details that could

be used to deduce the identities of those involved. In many instances, the underlying
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facts were stated in the unredacted report in general and abstract terms. In those
instances the Town redacted very little beyond names, ranks, pronouns, dates and
locations. However, in other instances the auditors provided more factual details,
resulting in far more aggressive redactions.

The auditors’ sources included (a) IA and related department files, (b) interviews
conducted by the auditors with the high ranking officers involved in some particular 1A
investigations, and (c) input from members of the community who contacted the
auditors directly and without solicitation.

B. Classifications Under RSA 91-A:5, IV

Most of the IA investigations relate to alleged misconduct by police officers in the
course of their employment. Regardless of whether the alleged misconduct was
committed in the workplace or in public, the resulting IA file related to an “internal
personnel practice” within the meaning of RSA 91-A:5, IV. The court will also assume,
arguendo (and to some extent dubitante), that these A investigations became part of
the officers’ “personnel files.” Finally, the court will treat the auditors’ interviews of the
participants in these IA investigations as sufficiently grounded in the underlying
investigations to qualify for analysis under both the “internal personnel practices” and
“personnel files” exemptions.

A few of the |A investigations relate solely to misconduct allegedly committed by
police officers when they were off duty and acting as private individuals. For example,
one officer was arrested for DUI following a motor vehicle crash that occurred when he
was on his own time and acting as a civilian. These |A investigations likely do not

qualify as “internal personnel practices,” as that term has been construed by Seacoast

21



Newspapers. However, the court will assume that the IA proceedings (and the auditors’
related interviews) must be analyzed as components of the officers’ personnel files.

As noted above, several members of the community parachuted into the auditors’
investigation when they responded to the Town’s request for citizen input. The resulting
interviews were not part of the police department'’s “internal personnel practices” and
were not part of any officer's “personnel file.” Nonetheless, this information comes from
“other records” the court must still consider whether public disclosure of the information
would result in an unfair invasion of personal privacy. RSA 91-A:5, IV,

Thus, the court must apply the same balancing test to all of the redactions in the
Internal Affairs Practices section of the audit report.

C. Balancing

In balancing the public interest in disclosure against the privacy concerns of
accused officers, complainants and witnesses, the court makes the following
observations:

1. The Presiding Officers’ Identities:

Disclosing the identities of the high ranking officers who presided over IA
investigations is not invasive of their privacy. By definition, they were not the ones
accused of misconduct but rather the ones charged with determining whether
misconduct took place. It is one thing to protect the identities of parties and witnesses,
and another thing altogether to hide the identity of the presiding officers. Whatever
privacy concerns the presiding officers may have are outweighed by the public interest

in disclosure. (Thus, to use an analogy, the New Hampshire Supreme Court uses
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pseudonyms to protect the privacy of juvenile litigants and witnesses, but will always
disclose the identity of the trial judge.)

The redactions of the names and ranks of the presiding officers, as well as the
high ranking officers who appointed them are all overruled.

2. Complaints Of Workplace Misconduct

The officers accused of workplace misconduct have the most significant privacy
concerns. For the purpose of this order, the court uses the term “workplace misconduct”
to mean misconduct that occurs in the course of employment but does not involve any
interaction with the public. For example, one officer was accused of showing up for
work under influence of prescription drugs. Another was accused of making
inappropriate comments to a coworker. These are the type of workplace concerns that
are usually addressed confidentially by human resource managers.

The officer who showed up for work under the influence had an apparent
substance misuse disorder, i.e., a medical issue. There is no suggestion in the audit
report that the officer interacted with the public while impaired or drove while impaired.
The officer left the department many years ago. The officer's present privacy interest is
paipable.

That said, the public has a strong interest in understanding how workplace
misconduct is handled by the police department. Mishandling of workplace complaints
could result in expensive litigation (brought either by complaining coworkers or
improperly disciplined offers). The public also has a strong interest in ensuring that
workplace rules are enforced fairly, without favoritism or bias, and in a manner

consonant with the enforcement of workplace rules in other Town departments.

23



Therefore, the public has the right to know both the auditors’ opinions and the factual
basis for the auditors’ opinions..

Fortunately, the auditors wrote the unredacted report in a way to protect the
privacy of (a) the officers who were accused of workplace misconduct and (b) any
complainants and witnesses. In all of the specific cases of alleged workplace
misconduct, the identities of all officers and civilians were fully obscured through the use
of pseudonyms. The facts were stated in general terms. With one exception, the
additional redactions of specific dates, timeframes and other information does not
provide a measurable increase in protection of privacy.

That one exception is limited to the redacted dates on page 40, relating to
specific dates involving the internal investigation of Officer A. These redactions are
sustained because Officer A has a heightened privacy interest. Officer A is a former
officer who had a substance misuse disorder. Officer A resigned from the department
many years ago. Because (a) the former officer has been separated from the
department for a long time, (b) the former officer’s difficulties were the result of a
medical disorder, and (c) there was no allegation that the former officer committed any
act of dishonesty or interacted improperly with any member of the public, the court finds
that disclosing information that might help identify former officer would result in a
potential invasion of privacy. (The court notes that the audit report found that the
department handled the investigation relating to the former officer properly.)

All of the other redactions relating to IA investigations of workplace misconduct
(as the court has idiosyncratically defined that term of the purpose of this order) are

overruled.
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3. Alleged Misconduct Towards Members Of The Public
Under Color Of Law

The public interest is at its zenith, and the officers’ privacy concerns are at their
nadir, with respect to accusations of misconduct towards members of the public under
color of law. These accusations involve claims of abuse or misuse of government
power. The IA investigations at issue include allegations of unjustified assaults (i.e.
excessive force), arrests without probable cause, unlawful seizures of vehicles, verbal
intimidation and other inappropriate interactions with members of the public. The public
has a compelling interest in having such complaints investigated fairly and impartially.
The public also has a right to expect (a) that all officers, regardless of rank will receive
procedural due process, (b) that founded complaints will result in proportionate and
substantively reasonable discipline, and (c) that when an incident reveals a lack of
training, rather than misconduct, that adequate training will be provided,

Thus, the public has the right to learn how such complaints are handled by the
police department. Are citizen complaints properly logged and vetted? Is it easy or
difficult to file a complaint? Are citizen complainants treated with dignity and respect?
Are complaints investigated without bias? Are proper officers chosen to preside? Is
discipline meted out equally and fairly? Are the accused officers provided with
adequate due process? These are the same questions the auditors asked and
answered in their report. It is impossible to understand the auditors’ conclusions without
also understanding the factual basis for those conclusions.

Although, as discussed below, many of the officers have legitimate privacy
concerns, those concerns are reduced because the conduct at issue occurred in the

public sphere (i.e. in the presence of third parties) and under color of law. Thus, the
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officers never had an expectation of privacy with respect to what a third party might
disclose. Indeed, most of the IA complaints were made by members of the public and in
no case did the complainant specifically ask for confidentiality. Further, because the
officers were on-the-job, in most cases, bystanders would have had the First
Amendment right to video record the officer and then publish the recording.

Further—and this applies only to a few of the |A investigations—if an officer has
been found, following a fair disciplinary proceeding, of committing a serious disciplinary
offense against a member of the public (such as excessive force, or an unlawful arrest,
or a false report), why should the law hide that finding beneath an veneer of
confidentiality? What social value or policy would it serve?

To be sure, even founded cases may become stale through the passage of time
and so a justification for confidentiality may accrue over time. Likewise, some founded
disciplinary infractions may result from a lack of training rather than a rogue spirit. Here
too, confidentiality would serve a benign purpose, even in cases of founded allegations.

Innocent officers have a less controversial privacy interest in their reputations.
Public disclosure of an IA complaint could harm an officer’s reputation even if the
resulting investigation revealed that the officer did nothing wrong. This is especially so
today because it is so easy for partial information to be spread widely through social
media.

With these thoughts in mind, the court re-reviewed the Internal Affairs
Investigation section of the audit report and notes the following:

(@) In some of instances, the facts are stated so generally that the use of the

pseudonyms provides adequate protection for the officer’s privacy. In these cases,
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even when the dates are unredacted, it would be very difficult to unmask the identities
of the officers.

(b) In those instances in which the auditors provide greater factual detalil, they do
so for a reason. The public interest in learning those facts outweighs the potential
privacy concerns arising from the marginally greater risk of unmasking. Further, some
of the IA investigations that the auditors detail involve facts that have already been
placed in the public domain by other means.

(c) Because there are fewer higher ranking officers, they may be more easily
identified from their ranks. However, the public has a keen interest in understanding
how the police department processed IA complaints against senior officers. In the
addendum to the audit report, the auditors opined that the police department treated
those in senior management differently from rank and file officers. Because the officers’
ranks are necessary to the public's understanding of the audit report, the public interest
in disclosing those ranks outweighs the privacy concern.

4. Off Duty Misconduct Not Committed Under Color Of Law

The IA investigations into off duty behavior fall into @ middle ground as far as
privacy and public interest are concerns. A police officer has a weighty and enforceable
expectation of privacy in his or her personal affairs. Furthermore, the public has no
legitimate interest in knowing how its officers spend their time off. But there are limits to
all general rules and when a police officer’s off-duty conduct includes the alleged
commission of serious crimes, or actions that endanger public safety, the expectation of

privacy is lower and the public irterest is higher.
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committed, the court shall direct the trial to a county or judicial district in which a fair and
impartial trial can be obtained.

Our Supreme Court has explained that Part I, Article 17 grants a criminal defendant the right to
be tried where the crime was committed and the right to obtain a change of venue upon proof

that he cannot obtain a fair trial there. State v. Gribble, 165 N.H. 1, 16 (2013) The due process

requirements of Part I, Article 15 of the New Hampshire Constitution and the Sixth Amendment
to the United States Constitution guarantee a defendant the right to a trial by a fair and impartial
jury. State v. Smart, 136 N.H. 639, 646 (1993). As such, if there is community prejudice
impairing a trial by a fair and impartial jury, a defendant has a right to a change of venue. See

Petition of State of N.H. (State v. Johanson), 156 N.H. 148, 154 (2007).

Our Supreme Court has discussed two types of prejudice that can result from publicity in

a case. State v. Laaman, 114 N.H. 794, 798 (1974). The first is inherent or presumptive

prejudice, which exists when the publicity by its nature has so tainted the trial atmosphere that it
will necessarily result in a lack of due process. Id.; see State v. Smart, 136 N.H. 639, 647
(1993). The second type of prejudice is actual prejudice which exists when the publicity has
infected the jurors to such an extent that the defendant cannot receive, or has not received, a fair
and impartial jury trial. Laaman, 114 N.H. at 798, 331 A.2d 354. In this latter situation, the
defendant must show that the nature of the opinions formed by the jurors as a result of the
publicity are such that they cannot be set aside to enable them to render a verdict based upon the

evidence presented in court. Id.; see also Irvin v. Dowd, 366 U.S. 717, 723 (1961).

The defendant here does not distinguish which type of prejudice will likely result from
pretrial publicity potentially arising from release of the Report. Since his focus is on the
potential for the jury pool to be tainted by media coverage of the details around his termination,

the court assumes that he is referring to the type of prejudice brought on by publicity that the
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