ACLU

18 Low Avenue

AMERICAN CIVIL LIBERTIES UNION i
FOUNDATION Concord NH 03301

(603) 224-5591 Devon Chaffee
New Hampshire aclu-nh.org Executive Director

September 25, 2018

VIA EMAIL (pdonovan(@salempd.com)

Paul T. Donovan

Chief of Police

Salem Police Department
33 Geremonty Drive
Salem, NH 03079

Re: Bashar Awawdeh. v. Town of Exeter, et al.
Dear Chief Donovan:

Today, the ACLU-NH filed a lawsuit against the Town of Exeter and several of its officers for, in
violation of the Fourth Amendment and state law, seizing and detaining our client simply because they
believed that he was unlawfully present in the United States. I am informing you of this lawsuit because
your Department has similarly demonstrated a pattern of (i) prolonging the detention of individuals simply
due to their suspected immigration status and (ii) detaining individuals based on detainers requested from
Immigration and Customs Enforcement (ICE). This practice—which violates the Fourth Amendment and
state law—is evidenced in the attached Rodriguez and Martinez cases.

It is well settled that a person’s presence in the United States in violation of immigration laws,
standing alone, is not a crime. The United States Supreme Court has explained that, “[a]s a general rule, it
is not a crime for a removable alien to remain present in the United States,” and, thus, “[i]f the police stop
someone based on nothing more than possible removability, the usual predicate for an arrest is absent.” See
Arizona v. United States, 567 U.S. 387, 407 (2012). The federal administrative process for removing
someone from the country “is a civil, not criminal, matter.” Id. at 396.

Courts have repeatedly held that local law enforcement officers cannot seize and arrest—or prolong
the detention of—individuals solely based on known or suspected civil immigration violations. See, e.g.,
Santos v. Frederick County Bd. of Comm’rs, 725 F.3d 451, 464-65 (4th Cir. 2013) (“absent express direction
or authorization by federal statute or federal officials, state and local law enforcement officers may not
detain or arrest an individual solely based on known or suspected civil violations of federal immigration
law™) (citing cases); Carrero v. Farrelly, 270 F. Supp. 3d 851, 872 (D. Md. 2017) (“Officer Farrelly’s
prolonged detention of Plaintiff after the initial stop also violated clearly established law. The facts alleged
indicate that Officer Farrelly violated Plaintiff’s Fourth Amendment rights by unreasonably prolonging the
stop solely to investigate her immigration status.”); Melendres v. Arpaio, 695 F.3d 990, 1000 (9th Cir. 2012)
(“[TThe Fourth Amendment does not permit a stop or detention based solely on unlawful presence.”).

There is similarly no legal basis for the Salem Police Department to prolong a person’s detention
due to an ICE detainer. See Lunn v. Commonwealth, 78 N.E.3d 1143, 1160 (Mass. 2017) (holding that
Massachusetts court officers do not have the authority to arrest someone at the request of Federal
immigration authorities pursuant to a civil immigration detainer—and hold them beyond the time that the
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individual would otherwise be entitled to be released from State custody—solely because the Federal
authorities believe the person is subject to civil removal).

Following these legal principles is not only consistent with the law, but it also makes Salem safer.
When local police departments detain individuals simply due to their alleged undocumented status, they
create an environment where these individuals—including victims of domestic violence—are afraid to call
for help or report crimes. The Salem Police Department, of course, needs to be accessible to all members
of the public, regardless of their legal status, for the justice system to be meaningful and effective.

We request that you end this practice immediately. Thank you for your careful review of this
important issue.

Very truly yours,

Gilles Bisso
ACLU-NH Legal Director
Gilles@aclu-nh.org

Cc:  Bart Mayer, Esq.
Deputy Chief Robert Morin, Esq.

Enclosures



Salem Police Department Page:
NARRATIVE FOR POLICE OFFICER LUCAS G WHITE
Ref: 18-1270-AR

1

On 07/14/18, at approximately 0701 hours, I was working a midnight shift for the patrol division of the Salem
Police Department. [ was wearing my Salem Police Department uniform and operating in a fully marked
Salem Police cruiser. Salem Dispatch received a phone call from the Mall at Rockingham Park security
reporting possible drug usage in the parking lot of the mall between the food court and Sears. Mall security
stated the vehicle involved was a Toyota Corolla with Rhode Island registration (1CN8778).

I responded to the area and observed the Toyota Corolla parked in a parking spot with a male standing outside
of the vehicle. I approached the male and asked him what he was doing at the mall. The male had a difficult

| time understanding me and he did not speak english well. Idetected an odor of freshly burnt marijuana coming
- from the area where the male was standing. T asked the male if he had been smoking marijuana and he stated

| no. The male stated he was waiting for his co-workers to show up because they were painting in Sears today. 1
asked the male for his license and the male produced a Maryland license, which identified the male as,
Wilfredo Miranda Rodriguez.

I ran Miranda Rodriguez through my Mobil Data Terminal (MDT) and I was advised that Miranda Rodriguez
had an active arrest warrant out of Immigration and Customs Enforcement (ICE) for an immigration violation,
failure to appear for removal. I contacted ICE and confirmed that the arrest warrant was active. I handcuffed
Miranda Rodriguez, checked for tightness, and double-locked the handcuffs without incident. I searched
Miranda Rodriguez for weapons, contraband, methods of escape and found nothing of interest. I placed
Miranda Rodriguez in the rear passenger side of my cruiser, seat belted and secured him.

I transported Miranda Rodriguez to the Salem Police Department. ICE responded to the Salem Police

Department and the Strafford County Sheriff's subsequently transported Miranda Rodriguez to the Strafford
County House of Corrections. Ihad no further contact with Miranda Rodriguez.

Ofc. L. White 179
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DEPARTMENT OF HOMELAND SECURITY
IMMIGRATION DETAINER - NOTICE OF ACTION

Subject ID: ! FleNo: AY S OO0 & &y
Event #: l Date: 5 /7 a‘17’1//,3’ b
TO: {Name and Title of Institution - OR Any Subsequent Law ! FROM: (Department of Homeland Security Office Address)
Enforcement Agency) . [DRC - Manchester, NH Sub-0ffice
- . : 1CE
Sﬁ\. LAy P{:»/; ol ERC MANCHESTER Sub Office
’{_j““‘“"\ : iy 275 Chestnut Street, Room 310
SALE v, AR MANCHESTER, NH 03077 N
Name of Alien: f} }f.éfsfg Py Eﬂbfi;&;(j{, 2 Wﬂ /f%‘ftf"iﬂ};@
# -
Date of Birth: 7~} ~ L/ Ctizenship: L/ SAL VAT £ Sex: /777

AUSE EXISTS THAT THE SUBJZCT

REMOVABLE ALIEN, THIS
‘complete box T o) : R

~ DETERMINATIO!

@’K final order of removal against the afien:

D The pendency of ongoing removal proceedings against the allen;

[1 Biometric confirmation of the alien’s identity and a records check of federal databases that affrmatively indicate, by themselves
or in addiiion to other reliable information, that the alien either lacks immigration status or notwithstanding such status is
removable under U.S. immigration law: and/or

D Statements made by the alien to an immigration cfficer and/or other reliable evidence that affimatively indicate the alien sither
lacks immigration status or notwithstanding such status is removabie under .S immigration law.

RINVESTIGATION (complete box 1 or2), |

] upon completion of the proceeding or investigation for which the alien was transferred to your custody, DHS intends io resume
custody of the alien to complete processing and/or make an admissibility detarmination.

17 IS THEREFORE REQUESTED THAT YOU:

® Notify DHS as early as practicable (at ieast 48 haurs, if possible) before the alien is released from your custody. Pleass notify

DHS by calling E U.S. Immigration and Customs Enforcement {ICEY or D U.3. Customs and Border Protection {CBP) at
- f you cannot reach an official at the number(s) provided, please contact the Law Enforcement Support

Center at: {802) 872-6020.

¢ Maintain custody of the alien for a period NOT TO EXCEED 48 HOURS beyond the tme when he/she would otherwise have
peen released from your custedy to aliow DHS to assume custady. The alien must be served with a copy of this form for the
detainer to take effect. This detainer arises from DHS authorities and shouid not impact decisions about the alien’s bail,
rehabifitation, parole, release, diversion, custody classification, work, guarter assignments, or other matiers

® Refay this detainer to any other law enforcement agency to which you transfer custody of the alien.

® Notify this office in the avent of fhe alien's death, hospitalization or transfer to ancther institution.

D If checked: please cancel! the detainer related to this alien previousiy submit'k/e;& to;aﬁ“oﬁ-\-, < {date).

% Forever , Dey. ai)'xi:arm o ,f/—}f«wiff&'

{(Name and title of lmmigra{ion Officer) {Signature of immigration Officer} (Sigh in ink)

i Motice: if the alien may be the victim of a crime or you want the alien {o remain in the United States for a law enforcement purpose,

notify the ICE Law Enforcement Support Center at {B02) 872-8020. You may alsc call this number i you have any other questions or
[ concerns about this matter. ]

TO BE COMPLETED BY THE LAW ENFORCEMENT AGENCY CURRENTLY HOLDING THE ALIEN WHO I3 THE SUBJECT OF THIS
NOTICE:

Piease provide the information below, sign, and return to DHS by mailing, emailing or faxing a copy o

Local Bookingfinmate #: Estimated release date/time:

Date of latest criminal charge/conviction: Last offense charged/conviction:

This form was served upon the alien on . in the following manner;

[Vinperson [ by inmate mail delivery [_] other {please specify):

{Name and fitle of Officen) {Signature of Officer) (Sign in ink)
DHS Form 12474 (3/17) Page 1 of 3
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NOTICE TO THE DETAINEE

The Department of Homeland Security (DHS) has placed an immigration detainer on you. An immigration detainer is a
notice to a law enforcement agency that DHS intends to assume custody of you (after you otherwise wouid be releasad
from custody) because there is probable cause that you are subject to removal from the United States under federal
immigration law. DHS has requested that the law enforcement agency hat is currently detaining you maintain custody of
you for a period not to exceed 48 hours beyond the time when you would have been released based on your criminal
charges or convictions. if DHS does not take you into custody during this additional 48 hour period, yvou should
contact your custodian (the agency that is holding you now} to inguire about your release. If you believe you are a
United States citizen or the victim of a crime, please advise DHS by calling the ICE Law Enforcement Support
Center toll frec at (855) 448-6903.

NOTIFICACION A LA PERSONA DETENIDA

£t Departamento de Seguridad Nacional (DHS) je ha puesto una retencion de inmigracion. Una retencion de inrnigracion
s Un avise a una agencia de ia ley gue DHS tiene la intencion de asumir ia custodia de usted (después ge lo confrario,
usted seria puesto en libertad de la custodia) porgue hay causa probable que usted asta sujeto a gue o expulsen de los
Estados Unidos bajo la ley de inmigracién federal. DHS ha solicitado que la agencia de ia ley que le tiene detenido
actuaimente mantenga custodia de usted por un periodo de tiempo que no exceda de 48 horas mas del tiempo original
que habria sido puesto en libertad en base a los cargos judiciales o a sus antecedenies penales. 51 DHS no ie pone en
custodia durante este periodo adicionai de 48 horas, usted debe de contactarse con su custodio {la agencia que
le tiene detenido en este momento) para preguntar acerca de su lberacion. 8i usted cree que es un ciudadano de los
Estados Unidos o ta victima de un crimen, por favor avise al DHS llamando gratuitamente al Centro de Apovo a la
Aplicacion de la Ley ICE al (855) 448-6903.

AVIS AU DETENU OU A LA DETENUE

Le Département de la Sécurité intérieure (DHS) a placé un dépositaire dimmigration sur vous. Un depositaire
d'immigration est un avis & une agence de force de 'ordre que ie DHS a lintention de vous prendre en garde a vue
{apres cela vous pourrez par ailleurs &tre remis en liberté) parce quily a une cause probable que vous soyez sujet &
expulsion des Etats-Unis en vertu de la loi fédéraie sur Fimmigration. Le DHS a demandé que 'agence de force de
l'ordre qui vous détient actuellement puisse vous maintenir en garce pendant une période ne devant pas depasser 48
heures au-dela du temps aprés lequel vous auriez éié libéré en se basant sur VOSs accusations crimineties ou
condamnations. 8i ie DHS ne vous prenne pas en garde 2 vue au cours de cetie période supplémentaire de 48
heures, vous devez contacter votre gardien (ne) {'agence qui vous détient maintenant} pour vous renseigner sur
votre libération. 8i vous croyez que vous étes un citoyen ou une citoyenne des Etats-Unis ou une victime d'un
crime, s'il vous plait aviser le DHS en appelant gratuitement le centre d’assistance de force de I'ordre de I''CE au
{855) 448-6903

NOTIFICAGAD AC DETENTO

O Depariamento de Seguranca Nacional (DHS) expediu um mandado de detencio migratoria contra vocs. Um mandado
de detengio migratoria & uma notificacéo feita & uma agéncia de seguranca publica que 0 DHS tem a intencéo de
assumir a sua custodia (apos a gual vocd, caso contrario, seria liberado da cusiodia) porque existe causa provavel que
voce esta sujeito a ser removido dos Estados Unidos de acordo com a lei federal de imigracéo, ODHS solicitou & agéncia
de seguranca pablica onde vocé estd atualmente detido para manter a sua guarda por um periodo de no maximo 48
horas além do tempo gue vocé teria sido liberado com base nas suas acusagbes ou condenaches criminais. Se o DHS
nao leva-lo sob custodia durante este periodo adicional de 48 horas, vocé deve entrar em contato com guem
tiver a sua cusiddia (a agéncia onde voos estd atualmente detido} para perguntar a respeito da sua liberacac. Se vocé
acredita ser um cidadéo dos Estados finidos ou a vitima de um crime, por faver informe ao DHS através de uma
tigacdo gratuita ao Centro de Suporte de Seguranca Piblica do Servigo de imigracao e Altandega (ICE) peio
telefone (855) 448-6903,

ey

DHS Form [-247A (3/17) v Page2of 3
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THONG BAO CHO NGUOI Bl GIAM

BG Noi An (DHS) da ra 1enh giam it di tri d6i vei ouy vi. Giam gile di tril la mit thdng bao cho co quan ¢ong lwc rang Bo
NOT An s& dam duong vige luu gite quy vi (sau khi quy vi dwoc tha ra) béi co ly do kha tin quy vi 1& G6i twong bi truc xuét
khdi Hoa Ky theo luat di trd lién bang. Sau khi quy vi da thi hanh day dd thoi gian clia ban an dira trén céc tdi pham hay
cac két &n, thay vi duoe tha ty do, B6 N&i An d4 y&u cau co quan céng luc gitr quy vi lai thém khong qua 48 tiéng ddng
ho nira. Néu B Noj An khong dén bat auy vi sau 48 tidng ong nd phu tréi §6, quy vi can lién lac véi co quan hién dang
giam gilr quy vi dé tham khdo v& viéc tra tu do cho quy vi. Néu quy vi la cong dén Hoa Ky hay tin ring minh 1a nan nhan
cha mét t&i &c, xin vui long bao cho B N&i An béng cach gof s6 dién thoai mién phi 1(855) 448-6803 cho Trung Tam H3
Tro Co Quan Cong Lue Di TriL

AT EBIE
5 - Zr = #l(Department of Homeland Security - B5FEDHS )T 403 4 HA% Bl &

B R TEEERTEAE - M5 DHSEAUE BRI ER IR R (e 5 I 2 4
o IR EHRER) » RAMREBRTREES  TENSHEL - TR E IR AR
BT - DHSIRE BRI T R ey g AN 2RI ERIEs 2 TR%  TiEs
TERFERHER T SHES R E L BB SRS A RS . E TR+ /g
BP9 ARSI EDHSIEE T » (RIES e (TEE S A (R S e 2y
HRERBINEE - EREAREER RN AR T=2 e EICER AT T,
(Law Enforcement Support Center){I &DHS » G2 T 2E0E - (855)448-6803 -

DHS Form 1-247A (3/17)
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| Salem Police Department e :
NARRATIVE FOR POLICE OFFICER JEFFREY J LAROSA

Ref: 17-655-AR
Entered: 05/11/2017 @ 0815 Entry ID: 173

Modified: 05/12/2017 @ 0806 Modified ID: 173
Approved: 05/14/2017 @ 0158 Approval ID: 103

I On 05/11/2017 I was assigned to patrol Route 1. At approximately 0705 hours, I was traveling north on

| Route 28. During that time, I was traveling behind a Honda Civic, bearing Massachusetts registration .
| observed the vehicle's left side tires cross over the center yellow lines several times, so I initiated a motor
- vehicle stop.

I made contact with the operator and the two male passengers. I first explained to the operator the reason
why I had stopped her and then asked her to present me with her driver's license and registration. The operator
| handed me two El Salvador identification cards. The operator was then identified as Marta Martinez. I asked
Mamnez if she had a valid driver's license and she said "No." I then asked Martinez if she has ever had a driver's
| license and she said "No." Martinez was difficult to communicate with due to a language barrier. Martinez

- indicated to me that she does not speak English. Martinez indicated that she only speaks Spanish.

Shortly after learning that Martinez did not have a valid driver's license, I placed her under arrest for
License Required/Operating Without a Valid License. She was secured in handcuffs which were checked for
proper fit and double locked. Martinez was then secured in the rear seat of my cruiser.

While on scene the passengers were advised that they were free to leave. They then left the area on foot.
The passengers had been identified by their non-driver identification cards as Ediberto Rosario and Nehemias
Yulin. Sergeant Genest arrived on scene and waited with the vehicle until it was removed from the roadway by
TNT Towing. I transported Martinez back to the Salem Police Department and proceeded through the booking
process. Due to the language barrier, Detective Geha assisted me with booking Martinez. Detective Geha acted
| as a translator during the booking process. :

When we arrived back at the Salem Police Department, Detective Geha confirmed by speaking with

| Martinez that she is living in the United States illegally. Detective Geha notified ICE afier speaking with

- Martinez. ICE agents advised Detective Geha that they would be responding to the Salem Police Department to
take custody of Martinez.

|

| Martinez was charged with License Required/Operating Without a Valid License. Martinez was released

' on $1,500.00 Personal Recognizance Bail. She was issued a court date for 06/28/2017 at 0800 hours in the 10th

- Circuit District Court-Salem Division. Custody of Martinez was later transferred to ICE agents. It should be

' noted that Martinez was convicted of License Required/Operating Without a Valid License on 10/17/2016 in the
Salem District Court.

END OF REPORT




