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THE STATE OF NEW HAMPSHIRE 
 
ROCKINGHAM, SS         SUPERIOR COURT 
        

No. 218-2020-CR-00077 
 

THE STATE OF NEW HAMPSHIRE 
 

v. 
   

MICHAEL VERROCCHI 
 

MEMORANDUM OF LAW OF THE ACLU OF NEW HAMPSHIRE AND  
THE UNION LEADER CORPORATION 

IN SUPPORT OF THE STATE’S MOTION TO UNSEAL 
ARREST WARRANT AND SUPPORTING AFFIDAVIT 

 
***REQUEST TO PARTICIPATE AT ORAL ARGUMENT*** 

 
NOW COME the American Civil Liberties Union of New Hampshire (“ACLU-NH”) and 

the Union Leader Corporation, by and through their attorneys, and submit this Memorandum of 

Law in Support of the State’s January 8, 2021 Motion to Unseal Arrest Warrant and Supporting 

Affidavit consistent with the provisions of RSA 595-A:4.  The State’s Motion to Unseal should be 

granted.  The ACLU-NH and Union Leader Corporation also have no objection to Defendant’s 

position that, if the State’s Motion is granted, all sealed pleadings in this matter should be unsealed.   

In this criminal matter, the State has charged Michael Verrocchi with one class B felony 

count of reckless conduct with a deadly weapon (a vehicle) under RSA 631:3, II and one class A 

misdemeanor count of disobeying an officer while driving a vehicle under RSA 265:4.  The 

unsealing of the arrest warrant and supporting affidavit in this criminal matter is related to the 

pending Chapter 91-A action being heard before this Court in ACLU of New Hampshire v. Salem 

Police Department, No. 218-2021-00026.  In that matter, the ACLU-NH is seeking information in 

the Salem Police Department’s possession concerning the incident that led to this criminal 

prosecution. Oral argument on the State’s Motion to Unseal is scheduled to be held on February 
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9, 2021.  Counsel for the ACLU-NH and Union Leader Corporation wish to participate in this 

argument, as it is customary for third parties seeking access to court information to have legal 

standing to seek such information.  Petition of Keene Sentinel, 136 N.H. 121, 125 (1992) (“The 

newspaper, as well as any member of the public, however, has standing, without having to be made 

a party in a case, to request access to court records.”). 

SUMMARY OF ARGUMENT 

The State’s Motion to Unseal is straightforward and should be summarily granted.  

Defendant Verrocchi cannot meet the substantial burden required to resist public disclosure of 

court records—a standard which presumes the public nature of court records and can only be 

overcome by showing “with specificity that there is some overriding consideration or special 

circumstance … which outweighs the public’s right of access to those records.”  Petition of Keene 

Sentinel, 136 N.H. 121, 128 (1992); see also N.H. R. Crim. P. 50(a)(2).   

This is not a close case.  At the outset, New Hampshire law presumes that arrest warrants 

are public documents.  See RSA 595-A:4 (“Upon the return of said warrant, the affidavit and the 

notes or transcript shall be attached to it and shall be filed therewith, and they shall be a public 

document when the warrant is returned, unless otherwise ordered by a court of record.”) (emphasis 

added).  Moreover, in three Superior Court decisions since May 2020 employing the public interest 

balancing test to police records under the Right-to-Know Law, the courts have held that allegations 

of police misconduct should be disclosed because there is a compelling public interest in 

disclosure.  This includes the recent decision of the Rockingham County Superior Court, which 

ordered the release of portions of the Kroll Report addressing Mr. Verrocchi’s actions that led to 

this prosecution.  There, the Court held: 

But there are limits to all general rules and when a police officer’s off-duty conduct 
includes the alleged commission of serious crimes, or actions that endanger public 
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safety, the expectation of privacy is lower and the public interest is higher …. In 
another instance an officer [Mr. Verrocchi] committed a minor vehicle infraction 
but then refused to pull over and led the police on a dangerous chase …. In these 
instances, the public interest in disclosure is significant, and the officer’s privacy 
interest is at reduced.  
 

Union Leader Corp. v. Town of Salem, No. 218-2018-cv-01406, at *27-28 (Rockingham Cty. 

Super. Ct. Jan. 21, 2021) (Schulman, J.), attached as Exhibit 13; see also Provenza v. Town of 

Canaan, No. 215-2020-cv-155 (Grafton Cty. Super. Ct. Dec. 2, 2020) (Bornstein, J.) (holding that 

an internal investigation report concerning an allegation that an officer engaged in excessive force 

is a public document because the public interest in disclosure trumps any privacy interest the 

officer may have under RSA 91-A:5, IV; currently on appeal), attached as Exhibit 1; Salcetti v. 

City of Keene, No. 213-2017-cv-00210, at *5 (Cheshire Cty. Super. Ct. Jan. 22, 2021) (“As such 

powerful public servants, the public has an elevated interest in knowing whether officers are 

abusing their authority, whether the department is accounting for complaints seriously, and how 

many complaints are made. This factor strongly favors unredacted disclosure.”) (Ruoff, J.), 

attached as Exhibit 14.   

 Finally, in the recent case State v. Letendre, No. 219-2020-cr-0792 (Strafford Cty. Super. 

Ct. Feb. 4, 2021) (Howard, J.) (attached as Exhibit 15), the Strafford County Superior Court 

rejected a claim by a defendant police officer that disclosure by the Dover Police Department of a 

49-page investigatory report would infringe upon his right to a fair trial in his criminal case.  As 

that Court explained, “the voir dire process is designed to ferret out potentially contaminated 

jurors.”  Id. at *7.  Applying FOIA Exemption 7(B), the Court also held the following: “The 

lengthy interval between any press coverage from the disclosure of the Report and trial will likely 

cause any public attention to lessen.”; and (ii) “the defendant’s contention that disclosure of the 
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Report would result in a serious interference with his ability to obtain a fair trial is speculative.”  

Id. at *8. 

As in these four recent Superior Court cases, this Court should reach the same conclusion 

and unseal the arrest warrant and supporting affidavit consistent with the provisions of RSA 595-

A:4.   

FACTUAL BACKGROUND 

Michael D. Verrocchi is a sergeant employed by the Salem Police Department.  On 

November 10, 2012, Mr. Verrocchi was off duty and operating a Jeep Cherokee on Route 28 in 

Salem along with another off-duty Salem officer.  Mr. Verrocchi exceeded the speed limit (62 

MPH in a 30 MPH zone) and failed to stop when signaled to stop by Officer Sean York of the 

Salem Police Department.  See N.H. D.O.J. Jan. 15, 2020 Press Release, attached as Exhibit 2; see 

also N.H. D.O.J. Sept. 17, 2020 Press Release, attached as Exhibit 3; Kroll Internal Affairs Report, 

at p. 41 (REP 042), attached as Exhibit 4.  Mr. Verrocchi fled from Officer York and proceeded to 

engage in a high-speed motor vehicle pursuit over a distance of approximately two miles.  Id.  

During the chase, Mr. Verrocchi ran a red light and avoided spike strips placed in the roadway by 

Officer Kevin Swanson of the Salem Police Department.  Mr. Verrocchi continuously failed to 

stop for Officer York.  See N.H. D.O.J. Jan. 15, 2020 Press Release, attached as Exhibit 2.  When 

the Salem Police Department officer(s) ultimately caught up with Mr. Verrocchi, Mr. Verrocchi 

was laughing after exiting the vehicle, thinking the whole incident to be a joke.  See Kroll Internal 

Affairs Report, at p. 41 (REP 042), attached as Exhibit 4.  Neither Officer York, Officer Swanson 

(who still works for the Department), nor any other Department officer arrested Mr. Verrocchi.  

Mr. Verrocchi and other Department officers have argued that the high-speed chase was a mere 

prank “gone too far” that veteran Salem police officers often played on rookies.  See PSTC Sept. 
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22, 2020 Minutes, at pp. 9-16, attached as Exhibit 5; Mark Hayward, “Police ‘Prank’: Salem 

Sergeant Keeps His Certification,” Union Leader (Dec. 1, 2020), attached as Exhibit 6; Sept. 22, 

2020 Select Exhibits Produced by PSTC Under Chapter 91-A (Aug. 14, 2020 letter from former 

Salem deputy chief stating that, under this prank, an off-duty officer in a vehicle would speed “and 

try[] to trick a fellow on duty Salem Officer into attempting a motor vehicle stop,” and then the 

off-duty officer driving the vehicle would “not stop[] for a short period before pulling over,” and 

then “the on-duty officer [would] realiz[e] he has been fooled”), attached as Exhibit 7. 

The Salem Police Department’s conduct here is concerning, and the public interest in 

access to the arrest warrant and supporting affidavit is obvious.  After this incident occurred, the 

Salem Police Department, rather than charge Mr. Verrocchi for this obvious criminal violation, 

chose to—in collaboration with the Salem Police Relief Union—treat this issue as a private 

personnel matter where only minor discipline was imposed.  See Sept. 22, 2020 Select Exhibits 

Produced by PSTC under Chapter 91-A (Nov. 20, 2012 union correspondence stating that the 

union “would agree to the following settlement …. [t]he Town agrees that there will be no further 

action against Officer Verrocchi in regards to the incident in question as far as enforcement into 

any alleged m/v violations or additional punishment”; Aug. 14, 2020 letter from former Salem 

deputy chief stating that “[a]t no time did we consider criminal charges”), attached as Exhibit 7.  

After concluding that sustained misconduct occurred in violation of the Salem Police Code of 

Conduct, the Salem Police Department, in lieu of criminal prosecution, suspended Mr. Verrocchi 

for one day without pay.  See Kroll Internal Affairs Report, at p. 41 (REP 042), attached as Exhibit 

4.  In sum, where the Salem Police Department likely would have charged a private person for 

evading the police, the Department in this case—with the support of union officials—elected to 

not charge one of their own officers who evaded the police.  In other words, the Salem Police 



6 
 

Department and union officials elected to, in secret, protect one of their own rather than do their 

job and enforce criminal laws.   

The Salem Police Department did not make public this incident, its 2012 internal 

investigation, or the discipline imposed on Mr. Verrocchi.  As the State alleges, “[t]he incident 

was not reported to any prosecuting authority outside of the Salem police department …,” and 

then-Salem Police Chief Paul Donovan “failed to notify anyone of the defendant’s alleged criminal 

conduct.”  See State’s Apr. 30, 2020 Obj. to Def.’s Mot. to Dismiss, at pp. 2, 3 in State of New 

Hampshire v. Michael D. Verrocchi, No. 218-2020-cr-00077 (Rockingham Cty. Super. Ct.).  This 

incident only became public six years later when the Town of Salem, on November 21, 2018, 

released a heavily redacted version of an internal audit report completed by Kroll (a less redacted 

version was released on April 26, 2019 in response to public records litigation).  See Redacted 

Kroll Report Released on Apr. 26, 2019, attached as Exhibit 4; see also 

https://www.townofsalemnh.org/home/news/police-audit.   

This Kroll Report documents problems with the Department’s culture and how it handles 

internal affairs investigations.  The Department’s mismanagement with respect to how it handles 

internal affairs investigations includes, for example, the following: (i) treating formal complaints 

as informal complaints; (ii) closing internal affairs investigations very quickly; (iii) making it 

difficult and intimidating for citizens to file complaints; (iv) inappropriate reviews of excessive 

force complaints; (v) failure to interview witnesses; (vi) inadequate documentation; (vii) 

destruction of materials; (viii) bad attitude toward complainants; and (ix) ignorance of Department 

policies.  Moreover, Kroll compiled an addendum describing problems with the Department’s 

culture, including “members of management who either ignore or even encourage an environment 

where there exists a complete disregard for the Town’s authority.”  See Kroll Culture Addendum, 

https://www.townofsalemnh.org/home/news/police-audit
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at p. 1 (REP 123), attached as Exhibit 4.  Kroll’s addendum on the Department’s culture included 

a screenshot of a Facebook post from Mr. Verrocchi, who was also the union president for sworn 

personnel, stating: “There comes a point when it’s time to say fuck you to politics and I’m there.  

We need to make decisions, stand by those decisions and not waiver simply to satisfy the court of 

public opinion.”  See Kroll Culture Addendum, at p. 5 (REP 127), attached as Exhibit 4.  Following 

the public release of the redacted Kroll report, Mr. Verrocchi, on November 24, 2018, posted a 

meme on his Facebook page saying #istandwithsalempd, with the heading “Wolves don’t lose 

sleep over the opinion of sheep.”  See Ryan Lessard, “High-ranking Salem police officers take to 

social media to criticize report,” Union Leader (Nov. 27, 2018), attached as Exhibit 8. 

As part of its internal affairs investigation, Kroll became aware of this November 10, 2012 

incident concerning Mr. Verrocchi and described this incident in its report as part of its internal 

affairs review (while not naming Mr. Verrocchi and the other Salem officers involved).  See Kroll 

Internal Affairs Report, at p. 41 (REP 042), attached as Exhibit 4.1  On January 21, 2021, the 

Rockingham County Superior Court ordered the release of these redacted portions of the Kroll 

Report addressing this incident.  See Union Leader Corp. v. Town of Salem, No. 218-2018-cv-

01406 (Rockingham Cty. Super. Ct. Jan. 21, 2021), at *27-28, attached as Exhibit 13. 

When Kroll’s review and depiction of this incident became public in November 2018, the 

New Hampshire Department of Justice commenced an investigation of Mr. Verrocchi’s conduct.  

After an investigation2, on January 15, 2020, the Department of Justice arrested Mr. Verrocchi and 

charged him with one class B felony count of reckless conduct with a deadly weapon (a vehicle) 

                                                           
1 Kroll concluded that the Department’s 2012 investigation of this incident was compliant with Department policy and 
did meet best practices for internal reviews.  However, Kroll did not opine on the Department’s decision to not 
criminally prosecute Mr. Verrocchi. 
2 The Salem Police Department placed Mr. Verrocchi on administrative leave on or about February 15, 2019 while 
the New Hampshire Department of Justice’s investigation was pending. 
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under RSA 631:3, II and one class A misdemeanor count of disobeying an officer while driving a 

vehicle under RSA 265:4.  The New Hampshire Department of Justice ultimately indicted Mr. 

Verrocchi for the one count of reckless conduct with a deadly weapon.  See N.H. D.O.J. Jan. 15, 

2020 Press Release, attached as Exhibit 2; N.H. D.O.J. Sept. 17, 2020 Press Release, attached as 

Exhibit 3.  The New Hampshire Department of Justice issued two press releases concerning this 

incident, Mr. Verrocchi’s arrest, and Mr. Verrocchi’s indictment.  See id. 

Further, on September 22, 2020, Mr. Verrocchi requested that his police decertification 

hearing addressing this matter before the Police Standards and Training Council (“Council”) be 

public.  The question at this hearing was whether Mr. Verrocchi’s police certification should be 

temporarily suspended pending resolution of the criminal charges.  At this hearing, six Salem 

officials—including Acting Salem Police Chief Joel Dolan—publicly testified in support of Mr. 

Verrocchi.  See PSTC Sept. 22, 2020 Minutes, at pp. 9-16, attached as Exhibit 5; Mark Hayward, 

“Police ‘Prank’: Salem Sergeant Keeps His Certification,” Union Leader (Dec. 1, 2020), attached 

as Exhibit 6.  Mr. Verrocchi and Major David G. Parenteau (Ret.) of the Council also submitted 

exhibits during this public hearing, some of which the Council subsequently made public under 

the Right-to-Know Law.  See Sept. 22, 2020 Select Exhibits Produced by PSTC under Chapter 91-

A, attached as Exhibit 7.  Following this public decertification hearing, the Council decided to not 

temporarily suspend Mr. Verrocchi’s certification after Mr. Verrocchi argued that the high-speed 

chase was a mere prank “gone too far” that veteran Salem police officers play on rookies.  See 

PSTC Sept. 22, 2020 Minutes, at pp. 9-16, attached as Exhibit 5; Mark Hayward, “Police ‘Prank’: 

Salem Sergeant Keeps His Certification,” Union Leader (Dec. 1, 2020), attached as Exhibit 6.   

On December 2, 2020, the ACLU-NH submitted to Salem Police Department a request 

under the Right-to-Know Law seeking “[a]ll reports, investigatory files, and disciplinary records 
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concerning the actions of suspended Salem police Sgt. Michael Verrocchi on November 10, 2012 

that led to his criminal prosecution, and that led to a sustained finding of misconduct with a one-

day suspension without pay issued as discipline.”  See ACLU-NH Dec. 2, 2020 Chapter 91-A 

Request, attached as Exhibit 9.  On December 30, 2020, the Salem Police Department denied the 

request, arguing that disclosure could reasonably be expected to interfere with an enforcement 

proceeding under Murray Exemption 7(A) and would deprive Mr. Verrocchi of his right to a fair 

or an impartial adjudication under Murray Exemption 7(B).  See Salem Police Department Dec. 

30, 2020 Chapter 91-A Response, attached as Exhibit 10.  This dispute led to the related case 

ACLU of New Hampshire v. Salem Police Department, No. 218-2021-00026, which is also 

pending before this Court. 

STANDARD OF REVIEW 

Whether a court record should be sealed or unsealed falls under the rules set forth under 

Part I, Article 8 of the New Hampshire Constitution and the New Hampshire Rules of Criminal 

Procedure. 

In 1976, Part 1, Article 8 of the New Hampshire Constitution was amended to provide as 

follows: “Government … should be open, accessible, accountable and responsive.  To that end, 

the public’s right of access to governmental proceedings and records shall not be unreasonably 

restricted.”  Id. New Hampshire is one of the few states that explicitly enshrines the right of public 

access in its Constitution. Associated Press v. State, 153 N.H. 120, 128 (2005). Article 8’s 

language was included upon the recommendation of the bill of rights committee to the 1974 

constitutional convention and adopted in 1976.  While New Hampshire already had RSA ch. 91-

A to address the public’s right to access information, the committee argued that the right was 
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“extremely important and ought to be guaranteed by a constitutional provision.” LAWRENCE 

FRIEDMAN, THE NEW HAMPSHIRE STATE CONSTITUTION 53 (2d ed. 2015).   

Applying these constitutional provisions, in Keene Publ’g Corp. v. Keene District Court, 

117 N.H. 959 (1977)—a criminal case like this one—the Supreme Court held that the trial court 

there could not order the closing of a probable cause hearing to protect the defendant from pre-

trial publicity.  In doing so, the Supreme Court recognized that “in this state the press has been 

held to have a right, though not unlimited, to gather news so as to effectuate the policy of our 

constitution that a free press is ‘essential to the security of freedom in a state.’”  Id. at 961 (quoting 

N.H. CONST. pt. I, art. 22).   

Subsequently, in Petition of Keene Sentinel, 136 N.H. 121 (1992), the Supreme Court held 

that a trial court, when faced with a petition for access from the press or other members of the 

public, could not refuse to disclose documents filed in a divorce proceeding absent a specific 

showing by the party seeking to prevent access that would compel nondisclosure.  As the Court 

explained:  

Under part I, article 8, the public has a right of access to court proceedings and to 
court records which cannot be “unreasonably restricted.” We hold that under the 
constitutional and decisional law of this State, there is a presumption that court 
records are public and the burden of proof rests with the party seeking closure or 
nondisclosure of court records to demonstrate with specificity that there is some 
overriding consideration or special circumstance, that is, a sufficiently compelling 
interest, which outweighs the public’s right of access to those records.   
 

Id. at 128 (emphasis added).  The Court then added: 

The petitioner’s right of access to the sealed records must be weighed and balanced 
against privacy interests that are articulated with specificity.  In order for this 
exacting process to be accomplished, the trial judge must review each document to 
which access is sought and for which a specific right of privacy is claimed to 
determine if there is a sufficiently compelling reason that would justify preventing 
public access to that document, with the burden of proof resting on the party seeking 
nondisclosure.  Before a document is ordered sealed, the trial judge must determine 
that no reasonable alternative to nondisclosure exists.  In addition, the trial judge 
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must use the least restrictive means available to accomplish the purposes sought to 
be achieved.  
 

Id. at 129-130.   

The Supreme Court has repeatedly applied this standard with rigor in protecting the 

public’s right of access to court records and proceedings.  See, e.g., State v. Kibby, 170 N.H. 255, 

258 (2017) (holding that the defendant, who had sent letters to the trial court concerning his 

representation by counsel, had failed to meet his burden of demonstrating with specificity that the 

letters contained privileged communications sufficient to justify maintaining them under seal); 

Associated Press, 153 N.H. at 138-39 (holding that RSA 458:15-b, III was unconstitutional, in 

part, because it (i) placed the burden of proof upon the proponent of disclosure, rather than the 

proponent of nondisclosure, (ii) abrogated entirely the public right of access to a class of court 

records, (iii) and was is not narrowly tailored to serve the allegedly compelling interest of the State 

in protecting its citizens from identity theft); In re N.B., 169 N.H. 265, 272-73 (2016) (holding that 

the portion of the trial court’s order which stated that any future lawsuit or the pleadings therein 

filed by appellant against DCYF and CASA had to be filed under seal constituted a prior restraint 

on free speech and limited access to the courts in violation of N.H. Const. pt. I, arts. 8 and 22 in 

that it was overbroad and did not use the least restrictive means available to achieve its purpose).   

 Consistent with these constitutional rules, the general rule under the New Hampshire Rules 

of Criminal Procedure is that “all pleadings, attachment to pleadings, exhibits submitted at 

hearings or trials, and other docket entries … shall be available for public inspection.”  See N.H. 

R. Crim. P. 50(a)(1).  However, “[t]his rule shall not apply to confidential or privileged documents 

submitted to the court for in camera review as required by court rule, statute or case law.”  See id.  

“The burden of proving that a document or a portion of a document should be confidential rests 

with the party or person seeking confidentiality.”  See N.H. R. Crim. P. 50(a)(2).   
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Here, as explained below, Defendant Verrocchi’s argument to keep the arrest warrant and 

supporting affidavit sealed fails because he cannot demonstrate with specificity that there is some 

overriding consideration or special, compelling circumstance which outweighs the public’s right 

of access to those records under Petition of Keene Sentinel and N.H. R. Crim. P. 50(a).  

ARGUMENT 

I. Under Petition of Keene Sentinel and N.H. R. Crim. P. 50(a), Defendant Verrocchi 
Has Failed to Present “With Specificity” a Compelling Interest That Outweighs the 
Public’s Right of Access to the Arrest Warrant and Supporting Affidavit.   

 
Defendant Verrocchi’s effort to keep the arrest warrant and affidavit sealed fails because 

his claim of privacy and confidentiality is conclusory, generalized, and not made with the required 

specificity.  See Def.’s Jan. 21, 2021 Obj. to Mot. to Unseal, at p. 1 (merely stating that the sealed 

information “contains confidential and private information protected by statute”); see also Petition 

of Keene Sentinel, 136 N.H. at 129 (“The Douglases cannot prevail in their claim to keep the 

records sealed merely by asserting a general privacy interest.”); Associated Press, 153 N.H. at 138 

(“a generalized concern for personal privacy is insufficient to meet the State’s burden of 

demonstrating the existence of a sufficiently compelling reason to prevent public access”).  Of 

course, “[c]ourts, as an integral part of the government of our State, are required by part I, article 

8 of our constitution to be ‘open’ and ‘accessible.’  They are public forums.”  Petition of Keene 

Sentinel, 136 N.H. at 128.  Like litigants in civil or marital cases, litigants in criminal cases are not 

entitled to private proceedings.  In fact, there is a heightened interest in transparency with respect 

to criminal cases so the public and the press can evaluate both how the criminal justice system is 

operating and how the State is attempting to use its prosecutorial power.  See Grafton Cty. 

Attorney’s Office v. Canner, 169 N.H. 319, 328 (2016) (“the public should have access to 
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information that will enable it to assess how prosecutors exercise the tremendous power and 

discretion with which they are entrusted”). 

Setting aside the fact that the information in the arrest warrant and support affidavit is 

neither “confidential nor private,” see infra Part II, hypothetical prejudice alone has never been 

sufficient under the First Amendment or the common law to deny the public access to records.  If 

the law were otherwise, no negative information about a criminal defendant would ever be 

released—a rule that would undoubtedly hurt victims who, like the public, are entitled to 

information concerning the prosecution of criminal cases.  Numerous other courts have agreed in 

various contexts, including the New Hampshire Supreme Court.  See, e.g., Petition of Keene 

Sentinel, 136 N.H. at 128 (denying a political candidate’s “blanket assertion” that privacy rights 

in divorce and marital proceedings trump a newspaper’s right of access); U.S. ex rel. Callahan v. 

U.S. Oncology, Inc., No. 7:00-CV-00350, 2005 U.S. Dist. LEXIS 31848, at *8 (W.D. Va. Dec. 7, 

2005) (denying a request to seal a settlement agreement because “defendants ha[d] not overcome 

the presumption in favor of public access” by providing “general claims of prejudice”); State v. 

Cianci, 496 A.2d 139, 145 (R.I. 1985) (finding that “blanket statement of potential prejudice was 

not sufficient to demonstrate compelling reasons for ordering the sealing of discovery 

documents”). 

Furthermore, it is important to note that “the knowledge that every criminal trial is subject 

to contemporaneous review in the forum of public opinion is an effective restraint on possible 

abuse of judicial power.  Without publicity, all other checks are insufficient: in comparison of 

publicity, all other checks are of small account.” Gentile v. State Bar of Nevada, 501 U.S. 1030, 

1035 (1991) (opinion of Kennedy, J.) (ellipsis omitted) (quoting In re Oliver, 333 U.S. 257, 270-

71 (1948)). “[T]he criminal justice system exists in a larger context of a government ultimately of 



14 
 

the people, who wish to be informed about the happenings in the criminal justice system, and, if 

sufficiently informed about those happenings, might wish to make changes in the system.” Id. at 

1070. 

II. Defendant Verrocchi Has Not Met His Substantial Burden of Showing a Compelling 
Interest Justifying Sealing Because the Arrest Warrant and Supporting Affidavit Do 
Not Contain “Confidential and Private Information” 
 
At the outset, no public interest balancing is required here because, following Petition of 

Keene Sentinel, it is clear that the Defendant has not presented “with specificity” any compelling 

interest that outweighs the public’s right of access to the arrest warrant and supporting affidavit.   

However, to the extent the Right-to-Know Law’s balancing test for determining whether 

records are exempt from disclosure as an invasion of privacy under RSA 91-A:5, IV is instructive 

in applying the standard for determining whether a compelling interest justifies sealing information 

under N.H. R. Crim. P. 50(a)(2) and Part I, Article 8 of the New Hampshire Constitution, this 

standard too requires disclosure.  This is because police officers have no privacy interest in records 

implicating their ability to perform their official duties.   

The Supreme Court has explained this public interest balancing test as follows: 

We engage in a three-step analysis when considering whether disclosure of public 
records constitutes an invasion of privacy under RSA 91-A:5, IV.  First, we 
evaluate whether there is a privacy interest at stake that would be invaded by the 
disclosure.  Whether information is exempt from disclosure because it is private is 
judged by an objective standard and not a party’s subjective expectations.  If no 
privacy interest is at stake, the Right-to-Know Law mandates disclosure. 
 
Second, we assess the public’s interest in disclosure. Disclosure of the requested 
information should inform the public about the conduct and activities of their 
government.  If disclosing the information does not serve this purpose, disclosure 
will not be warranted even though the public may nonetheless prefer, albeit for 
other reasons, that the information be released.  
 
Finally, we balance the public interest in disclosure against the government’s 
interest in nondisclosure and the individual’s privacy interest in nondisclosure.  
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Lambert v. Belknap Cty. Convention, 157 N.H. 375, 382-83 (2008) (citations and quotations 

omitted).  To be clear, this test should be construed consistent with the Right-to-Know Law’s 

presumption in favor of transparency.  As the Supreme Court has noted: “The legislature has 

provided the weight to be given one side of the balance, declaring the purpose of the Right-to-

Know Law in this way: ‘Openness in the conduct of public business is essential to a democratic 

society.  The purpose of this chapter is to ensure both the greatest possible public access to the 

actions, discussions and records of all public bodies, and their accountability to the people.’”  

Union Leader Corp. v. City of Nashua, 141 N.H. 473, 476 (1996) (quoting RSA 91-A:1). 

A. The Privacy Interest is Nonexistent. 

There is no privacy interest implicated here.  For example, the factual allegations in this 

case and the Kroll Report’s depiction of this incident are already in the public record.  See Kroll 

Internal Affairs Report, at p. 41 (REP 042), attached as Exhibit 4.  The State has already issued 

two press releases concerning the allegations in this case.  See N.H. D.O.J. Jan. 15, 2020 Press 

Release, attached as Exhibit 2; N.H. D.O.J. Sept. 17, 2020 Press Release, attached as Exhibit 3.  

And Mr. Verrocchi’s own actions further demonstrate the lack of a privacy interest here.  Mr. 

Verrocchi personally requested that his September 22, 2020 police decertification proceeding 

addressing this incident be public, effectively conceding that any privacy interest is nonexistent.  

See PSTC Sept. 22, 2020 Minutes, at pp. 9-16, attached as Exhibit 5.  At this public hearing, six 

Salem officials—including Acting Salem Police Chief Joel Dolan—publicly testified on this 

incident.  See Mark Hayward, “Police ‘Prank’: Salem Sergeant Keeps His Certification,” Union 

Leader (Dec. 1, 2020), attached as Exhibit 6.  Mr. Verrocchi and the Police Standards and Training 

Council also submitted exhibits during this public hearing, some of which the Council 
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subsequently made public under the Right-to-Know Law.  See Sept. 22, 2020 Select Exhibits 

Produced by PSTC under Chapter 91-A, attached as Exhibit 7.  

Moreover, the arrest warrant and affidavit do not constitute “intimate details … the 

disclosure of which might harm the individual,” see Mans v. Lebanon School Board, 112 N.H. 

160, 164 (1972), or the “kinds of facts [that] are regarded as personal because their public 

disclosure could subject the person to whom they pertain to embarrassment, harassment, disgrace, 

loss of employment or friends.”  See Reid v. N.H. AG, 169 N.H. 509, 530 (2016) (emphasis added).  

The arrest warrant and affidavit, for example, do not disclose medical or psychological records in 

an officer’s personnel file.  Instead, the arrest warrant and affidavit relate to the alleged conduct of 

an officer that led to criminal charges.  Thus, any privacy interest concerning the Defendant is 

nonexistent.  

For context, under the invasion of privacy exemption in RSA 91-A:5, IV, the Supreme 

Court has been careful to distinguish between information concerning private individuals 

interacting with the government and information concerning the performance of government 

employees.  Compare, e.g., Lamy v. N.H. Public Utilities Com’n, 152 N.H. 106, 111 (2005) (“The 

central purpose of the Right–to–Know Law is to ensure that the Government’s activities be opened 

to the sharp eye of public scrutiny, not that information about private citizens that happens to be 

in the warehouse of the Government be so disclosed.”); Brent v. Paquette, 132 N.H. 415, 427 

(1989) (government not required to produce records kept by school superintendent containing 

private students’ names and addresses); N.H. Right to Life v. Director, N.H. Charitable Trusts 

Unit, 169 N.H. 95, 114, 120-121 (2016) (protecting identities of private patients and employees at 

a women’s health clinic); with Union Leader Corp. v. New Hampshire Retirement System, 162 

N.H. 673, 684 (2011) (holding that the government must disclose the names of retired public 
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employees receiving retirement funds and the amounts notwithstanding RSA 91-A:5, IV); Prof’l 

Firefighters of N.H. v. Local Gov’t Ctr., 159 N.H. 699, 709-10 (2010) (holding that the government 

must disclose specific salary information of Local Government Center employees notwithstanding 

RSA 91-A:5, IV); Mans, 112 N.H. at 164 (government must disclose the names and salaries of 

each public schoolteacher employed by the district).   

Courts outside of New Hampshire have similarly rejected the notion that police officers 

have a significant privacy or reputational interest with respect to actions implicating their official 

duties.  This is because, when individuals accept positions as police officers paid by taxpayer 

dollars, they necessarily should expect closer public scrutiny.  See, e.g., Boston Globe Media 

Partners, LLC v. Dep’t of Criminal Justice Info. Servs., 484 Mass. 279, 292 (2020) (“[P]olice 

officers and members of the judiciary occupy positions of special public trust.  By assuming their 

unique position of power and authority in our communities, police officers must comport 

themselves in accordance with the laws that they are sworn to enforce and behave in a manner that 

brings honor and respect for rather than public distrust of law enforcement personnel .... 

Accordingly, the public has a vital interest in ensuring transparency where the behavior of these 

public officials allegedly fails to comport with the heightened standards attendant to their office.”); 

Baton Rouge/Parish of East Baton Rouge v. Capital City Press, L.L.C., 4 So. 3d 807, 809-10, 821 

(La. Ct. App. 1st Cir. 2008) (“[t]hese investigations were not related to private facts; the 

investigations concerned public employees’ alleged improper activities in the workplace”); Denver 

Policemen’s Protective Asso. v. Lichtenstein, 660 F.2d 432, 436-37 (10th Cir. 1981) (rejecting 

officers’ claim of privacy); Burton v. York County Sheriff’s Dep’t., 594 S.E.2d 888, 895 (S.C. Ct. 

App. 2004) (sheriff’s department records regarding investigation of employee misconduct were 

subject to disclosure, in part, because the requested documents did not concern “the off-duty sexual 
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activities of the deputies involved”); State ex rel. Bilder v. Township of Delavan, 334 N.W.2d 252, 

261-62 (Wis. 1983) (“By accepting his public position [the police chief] has, to a large extent, 

relinquished his right to keep confidential activities directly relating to his employment as a public 

law enforcement official.  The police chief cannot thwart the public’s interest in his official conduct 

by claiming that he expects the same kind of protection of reputation accorded an ordinary 

citizen.”); Kroeplin v. Wis. Dep’t of Nat. Res., 725 N.W.2d 286, 301 (Wis. Ct. App. 2006) (“When 

an individual becomes a law enforcement officer, that individual should expect that his or her 

conduct will be subject to greater scrutiny.  That is the nature of the job.”); see also Perkins v. 

Freedom of Info. Comm’n, 635 A.2d 783, 792 (Conn. 1993) (“Finally, we note that when a person 

accepts public employment, he or she becomes a servant of and accountable to the public. As a 

result, that person’s reasonable expectation of privacy is diminished, especially in regard to the 

dates and times required to perform public duties.”); Dep’t of Pub. Safety, Div. of State Police v. 

Freedom of Info. Comm’n, 698 A.2d 803, 808 (Conn. 1997) (in upholding the trial court’s 

judgment requiring disclosure of an internal affairs investigation report exonerating a state trooper 

of police brutality, concluding: “Like the trial court, we are persuaded that the fact of exoneration 

is not presumptively sufficient to overcome the public’s legitimate concern for the fairness of the 

investigation leading to that exoneration. This legitimate public concern outweighs the 

department’s undocumented assertion that any disclosure of investigative proceedings may lead to 

a proliferation of spurious claims of misconduct.”).  

Finally, it should go without saying that a police officer’s alleged misconduct cannot be 

shielded from public scrutiny because exposure may cause reputational “embarrassment” to that 

official.  It should come as little surprise that government actors often wish to keep their 

misconduct secret out of fear that the public may find out and “embarrass” them by holding them 
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publicly accountable.  Such public scrutiny for acts implicating an official’s ability to perform 

their job is the price that the government official must pay.  This is because that official—here, a 

police officer—works for the public, not him or herself.  They are police officers, not private 

citizens.   

B. The Public Interest in Disclosure is Compelling. 

The presumption in favor of public access to the arrest warrant and affidavit is strong not 

only because it will allow the public to better understand the bases for Mr. Verrocchi’s 

prosecution—a compelling interest which exists regardless of whether the warrant implicates a 

public official—but also because these records concern the alleged misconduct of a police officer.  

This potential misconduct only heightens the public’s right of access, especially where it 

implicates possible criminal behavior.  See, e.g., Union Leader Corp., 162 N.H. at 684 (noting that 

a public interest existed in disclosure where the “Union Leader seeks to use the information to 

uncover potential governmental error or corruption”); Prof’l Firefighters of N.H., 159 N.H. at 709 

(“Public scrutiny can expose corruption, incompetence, inefficiency, prejudice and favoritism.”).  

As the Supreme Court has explained specifically in the context of police activity, “[t]he public has 

a strong interest in disclosure of information pertaining to its government activities.”  NHCLU v. 

City of Manchester, 149 N.H. 437, 442 (2003).  As one New Hampshire Court Judge similarly 

ruled in releasing a video of an arrest at a library, “[t]he public has a broad interest in the manner 

in which public employees are carrying out their functions.”  See, e.g., Union Leader Corp. v. van 

Zanten, No, 216-2019-cv-00009 (Hillsborough Cty. Super. Ct., Norther Dist., Jan. 24, 2019) 

(Smuckler, J.).   

Moreover—and critically—the Rockingham County Superior Court already held in the 

context of the Kroll Report describing this incident that this public interest in disclosure trumps 
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any purported privacy interests that Mr. Verrocchi may have in nondisclosure.  See Union Leader 

Corp. v. Town of Salem, No. 218-2018-cv-01406, at *27-28 (Rockingham Cty. Super. Ct. Jan. 21, 

2021) (Schulman, J.), attached as Exhibit 13.  Two other cases have similarly held that the public 

interest in disclosure trumps any privacy interests with respect to official police conduct.  See 

Provenza v. Town of Canaan, No. 215-2020-cv-155 (Grafton Cty. Super. Ct. Dec. 2, 2020) 

(Bornstein, J.) (currently on appeal), attached as Exhibit 1; Salcetti v. City of Keene, No. 213-2017-

cv-00210, at *5 (Cheshire Cty. Super. Ct. Jan. 22, 2021) (Ruoff, J.), attached as Exhibit 14.   

Disclosure of the arrest warrant and affidavit may also assist the public in vetting both the 

Salem Police Department’s and the Department of Justice’s investigation of Mr. Verrocchi.  See 

Reid, 169 N.H. at 532 (“We recognize that [t]he public has a significant interest in knowing that a 

government investigation is comprehensive and accurate.”) (internal quotations omitted); see also 

Rutland Herald v. City of Rutland, 84 A.3d 821, 825-26 (Vt. 2013) (“[T]he internal investigation 

records and related material will allow the public to gauge the police department’s responsiveness 

to specific instances of misconduct; assess whether the agency is accountable to itself internally, 

whether it challenges its own assumptions regularly in a way designed to expose systemic infirmity 

in management oversight and control; the absence of which may result in patterns of inappropriate 

workplace conduct.”).    

Furthermore, disclosure will help the public evaluate the concerning September 22, 2020 

decision of the Police Standards and Training Council to not temporarily suspend Mr. Verrocchi’s 

police certification pending the disposition of this serious felony case.  During this decertification 

hearing—which, in this rare occasion, was public at Mr. Verrocchi’s request—multiple Salem 

police and civilian officials rallied to Mr. Verrocchi’s defense despite the pendency of his felony 

criminal case.  One retired Salem deputy chief, after being asked whether “he agreed that the events 
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that happened were reckless and a criminal act,” even stated “‘one hundred percent,’ it was 

egregious putting people’s lives in jeopardy that night.”  See PSTC Sept. 22, 2020 Minutes, at p. 

12, attached as Exhibit 2.  Another retired Salem sergeant acknowledged that Mr. Verrocchi’s 

actions “had put the public at risk.”  Id. at 13.  It is difficult to imagine how the Council’s decision 

to allow an officer to maintain his certification pending a felony criminal case does not undermine 

public confidence in the criminal justice system.  Here, disclosure of the arrest warrant and 

supporting affidavit will help further inform the public on the appropriateness of the Council’s 

decision to not take any temporary action against Mr. Verrocchi.      

Courts outside of New Hampshire have similarly recognized the obvious public interest 

that exists when disclosure will educate the public on “the official acts of those officers in dealing 

with the public they are entrusted with serving.”  Cox v. N.M. Dep’t of Pub. Safety, 242 P.3d 501, 

507-08 (N.M. Ct. App. 2010); see also, e.g., City of Baton Rouge, 4 So.3d at 809-10, 821 (holding 

the public interest in names and records of investigation into police officers’ use of excessive force 

trumps officers’ privacy interest); Burton, 594 S.E.2d at 895 (“[i]n the present case, we find the 

manner in which the employees of the Sheriff’s Department prosecute their duties to be a large 

and vital public interest that outweighs their desire to remain out of the public eye”); Kroeplin, 

725 N.W.2d at 303 (“[t]he public has a particularly strong interest in being informed about public 

officials who have been derelict in [their] duty”) (quotations omitted). 

III. Defendant Verrocchi Has Not Met His Substantial Burden of Showing a Compelling 
Interest Justifying Sealing Because Disclosure of the Arrest Warrant and Supporting 
Affidavit Would Not Prejudice His Right to a Fair Trial. 

 
A. Under Keene Publ’g Corp., Voir Dire—As Opposed to Sealing—is the Least 

Restrictive Means of Addressing Defendant’s Fair Trial Concerns. 
 

All criminal prosecutions involve information that is unflattering, prejudicial, and 

sometimes inflammatory, but “pre-trial publicity—even pervasive, adverse publicity—does not 
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inevitably lead to an unfair trial.” Nebraska Press Ass’n v. Stuart, 427 U.S. 539, 554 (1976).  For 

example, in Keene Publ’g Corp. v. Keene District Court, 117 N.H. 959, 961-62 (1977)—a criminal 

case like this one—the Supreme Court held that the trial court there could not order the closing of 

a probable cause hearing to protect the defendant from pre-trial publicity.  This case is no different.  

Just as it was improper to close a probable cause hearing based on concerns of prejudice in Keene 

Publ’g Corp., it too would be improper here to seal court records based on such (unfounded) 

concerns. 

Even if public disclosure of the arrest warrant and affidavit was potentially prejudicial 

(which it is not), the Supreme Court has made clear that the proper and least restrictive means of 

mitigating that prejudice is not by restricting the public’s access, but through voir dire.  See Keene 

Publ’g Corp., 117 N.H. at 962-63 (“Much that has been written about empirical studies of pretrial 

publicity indicates that for the most part juries are able and willing to put aside extraneous 

information and base their decisions on the evidence.  Appropriate tools are available to the trial 

court as outlined in the draft ABA standard to exclude jury prejudice.”).  New Hampshire Superior 

Courts have followed suit.  In the recent case State v. Letendre, No. 219-2020-cr-0792 (Strafford 

Cty. Super. Ct. Feb. 4, 2021) (Howard, J.) (attached as Exhibit 15), the Strafford County Superior 

Court rejected a claim by a defendant police officer that disclosure by the Dover Police Department 

of a 49-page investigatory report would infringe upon his right to a fair trial in his criminal case.  

As that Court explained, “the voir dire process is designed to ferret out potentially contaminated 

jurors.”  Id. at *7.  Judge Schulman recently decided a similar issue, where he vacated a “gag 

order,” which subsequently allowed the disclosure of police reports during the pendency of a 

criminal case.  See State v. Andersen, No. 218-2018-cr-00241 (Rockingham Cty. Super. Ct. Aug. 

31, 2018), attached as Exhibit 12.  There, Judge Schulman noted that “[e]xposure to media 
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coverage can be adequately addressed through routine voir dire.”  Id. at *2.  The same is true in 

this case.3 

Courts across the country have similarly endorsed voir dire as effective at ensuring a fair 

and impartial jury, as well as rejected the notion that jurors are “nothing more than malleable and 

mindless creations of pretrial publicity.” In re Application & Affidavit for a Search Warrant, 923 

F.2d 324, 330 (4th Cir. 1991).  As the Fourth Circuit explained: 

The reason that fair trials can coexist with media coverage is because there are 
ways to minimize prejudice to defendants without withholding information from 
public view. With respect to the potential prejudice of pretrial publicity, . . . [v]oir 
dire is of course the preferred safeguard against this particular threat to fair trial 
rights . . . [and] can serve in almost all cases as a reliable protection against juror 
bias however induced. 
 

Id. at 329 (internal quotation marks omitted; alterations and second ellipsis in original; emphasis 

added); see also, e.g., Press-Enterprise Co. v. Superior Court, 478 U.S. 1, 15 (1986) (“Through 

voir dire, cumbersome as it is in some circumstances, a court can identify those jurors whose prior 

knowledge of the case would disable them from rendering an impartial verdict.”); United States v. 

Martin, 746 F.2d 964, 973 (3d Cir. 1984) (“Testing by voir dire remains a preferred and effective 

means of determining a juror’s impartiality and assuring the accused a fair trial.”) (internal 

quotation marks omitted); State v. Schaefer, 599 A.2d 337, 345 (Vt. 1991) (“As a basic principle, 

voir dire is the normal and preferred method of combating any effects of pretrial publicity.”); 

DeBeer, 774 N.Y.S.2d at 316 (noting that “comprehensive and searching voir dire can serve to 

protect the defendant”).   

                                                           
3 Moreover, rather than sealing these records, this Court can enforce the New Hampshire Rules of Professional 
Responsibility.  For example, N.H. R. Prof. Resp. 3.6(a) states that “[a] lawyer who is participating or has participated 
in the investigation or litigation of a matter shall not make an extrajudicial statement that the lawyer knows or 
reasonably should know will be disseminated by means of public communication and will have a substantial likelihood 
of materially prejudicing an adjudicative proceeding in the matter.”  N.H. R. Prof. Resp. 3.8(f) also states that—except 
for statements that are necessary to inform the public of the nature and extent of the prosecutor’s action and that serve 
a legitimate law enforcement purpose—a prosecutor shall “refrain from making extrajudicial comments that have a 
substantial likelihood of heightening public condemnation of the accused ….” 
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B. To the Extent Exemption 7(B) Is Applied as a Guide, Defendant Can Show No 
Deprivation of His Right to a Fair Trial Under This Exemption. 

 
To the extent Exemption 7(B) of the Freedom of Information Act is instructive in 

determining whether this information, if unsealed, would interfere with Mr. Verrocchi’s right to a 

fair trial, this exemption does not warrant sealing in this case.  This exemption only applies if 

disclosure “would deprive a person of a right to a fair or an impartial adjudication.”  5 U.S.C. § 

552(b)(7) (emphasis added); see also Murray v. N.H. Div. of State Police, 154 N.H. 579 (2006) 

(citing exemption).  Consistent with the Right-to-Know Law’s presumption in favor of 

transparency, the “heavy burden” in satisfying this exemption falls squarely on the party resisting 

disclosure, and this exemption should be construed narrowly.  See Murray, 154 N.H. at 585 (“[i]t 

is not the petitioner’s responsibility to clarify the respondents’ vague categorizations”).  Though 

the New Hampshire Supreme Court has not directly addressed the contours of Exemption 7(B), 

the D.C. Circuit Court of Appeals has established a test, which states that “to withstand a challenge 

to the applicability of (7)(B) the government bears the burden of showing: (1) that a trial or 

adjudication is pending or truly imminent; and (2) that it is more probable than not that disclosure 

of the material sought would seriously interfere with the fairness of those proceedings.”  Wash. 

Post Co. v. United States Dep’t of Justice, 863 F.2d 96, 102 (D.C. Cir. 1988); see also Seacoast 

Newspapers, Inc. v. City of Portsmouth, 173 N.H. 325, 338 (2020) (“we often look to federal case 

law for guidance when interpreting the exemption provisions of our Right-to-Know Law, because 

our provisions closely track the language used in FOIA’s exemptions”).   

As to the first prong—and as in Letendre—Mr. Verrocchi’s trial is not “pending or truly 

imminent.”  As this Court is aware, criminal trials in Rockingham County have been delayed due 

to the COVID-19 pandemic.  Mr. Verrocchi’s trial is not currently scheduled.  See State v. 

Letendre, No. 219-2020-cr-0792, at *8 (Strafford Cty. Super. Ct. Feb. 4, 2021) (Howard, J.) (in 
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rejecting defendant’s Exemption 7(B) argument, noting that, amid the backlog of jury trials due to 

the COVID-19 pandemic, “[t]he lengthy interval between any press coverage from the disclosure 

of the Report and trial will likely cause any public attention to lessen”) (attached as Exhibit 15); 

see also People v. DeBeer, 774 N.Y.S.2d 314, 316 (N.Y. Cty. Ct., Ontario Cty. 2004) (“This 

lengthy interval between disclosure and trial will serve to allow public attention to subside.”). 

As to the second prong, the Defendant’s apparent contention that disclosure of information 

concerning this 2012 incident would deprive him of his ability to obtain a fair trial is speculative.  

The Defendant has only raised this fear using conclusory statements that are insufficient to justify 

withholding this information from the public under Exemption 7(B).  See Def.’s Jan. 21, 2021 Obj. 

to Mot. to Unseal, at p. 3 (merely stating that release “creates a greater chance of a tainted jury 

pool and disinformation prejudicial to Mr. Verrocchi”).  The burden of proof for invoking 

Exemption 7(B) cannot be met by “merely conclusory statements.” Wash. Post Co., 863 F.2d at 

101.  Even if a party is faced with litigation, “it [does] not automatically follow that disclosure … 

would deprive [that party] of a fair trial.” Id. at 102. The resisting party “must show how release 

of the particular material would have the adverse consequence that [FOIA] seeks to guard against.” 

Id. at 101.  The Defendant has not met this burden here.  See also, e.g., Playboy Enterprises, Inc. 

v. United States Dep’t of Justice, 516 F. Supp. 233, 246 (D.D.C. 1981) (denying 7(B) exemption 

because “the degree of publicity that might come about as a result of the disclosure . . . [was] 

speculative at best”); Dow Jones Co. v. FERC, 219 F.R.D. 167, 174–75 (C.D. Cal 2003) (denying 

7(B) exemption, in part, because “defendant has failed to demonstrate that disclosure . . . would 

generate pretrial publicity that could deprive the companies or any of their employees of their right 

to a fair trial”).  Indeed, this case is no different than State v. Letendre, No. 219-2020-cr-0792 

(Strafford Cty. Super. Ct. Feb. 4, 2021) (Howard, J.) (attached as Exhibit 15), where “the 
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defendant’s contention that disclosure of the Report would result in a serious interference with his 

ability to obtain a fair trial is speculative.”  Id. at *8; id. at *6 (further noting that “[a]t this stage 

of the proceedings, the risk of actual prejudice is purely conjectural”). 

To the contrary, the facts indicate that disclosure of the arrest warrant and supporting 

affidavit will not deprive Mr. Verrocchi of his ability to obtain a fair trial.  Again, Mr. Verrocchi 

himself requested that his September 22, 2020 police decertification proceeding addressing this 

incident be public, effectively conceding that public disclosure of this information would not 

prejudice his right to a fair trial.  See PSTC Sept. 22, 2020 Minutes, at pp. 9-16, attached as Exhibit 

5.  If Mr. Verrocchi believes that publicly disclosing this information as part of his decertification 

hearing would not be prejudicial to his criminal case, then surely the public disclosure of the arrest 

warrant and affidavit concerning this incident would not be prejudicial.4 

Finally, the Defendant’s argument that the arrest warrant and supporting affidavit are 

“inaccurate” and “not relevant to the issue of Probable Cause” is to no avail.  See Def.’s Jan. 21, 

2021 Obj. to Mot. to Unseal, at p. 1.  Such a claim is irrelevant to determining whether the public 

has a right of access to these court records under Part I, Article 8 to the New Hampshire 

Constitution.  It should come as no surprise that the Defendant contests the information in the 

warrant and affidavit.  But if that were a basis to seal court records, then nearly every pleading 

would be sealed in every criminal case at the cost of the public being able to hold the criminal 

justice system accountable.  As the court explained in State v. Kozma, No. 92-15914 CF10E, 1994 

WL 397438 (Fla. Cir. Ct. Feb. 4, 1994) in which a criminal defendant’s inadmissible confession 

was unsealed: 

                                                           
4 Again, the State has already published two press releases about this incident.  See N.H. D.O.J. Jan. 15, 2020 Press 
Release, attached as Exhibit 2; N.H. D.O.J. Sept. 17, 2020 Press Release, attached as Exhibit 3.  If the State’s press 
releases are not prejudicial, then surely the public disclosure of the arrest warrant and affidavit concerning this incident 
would not be prejudicial.   



27 
 

[E]ven massive pretrial publicity about a case is not enough to show a serious and 
imminent threat to the administration of justice or to the denial of fair trial rights. 
The fact that the Statement has been determined to be inadmissible does not alter 
that conclusion. Even where pretrial publicity includes publication of inadmissible 
evidence or confessions, a defendant can still receive a fair trial. 
 

Id. at *2 (citations omitted); see also Keene Publ’g Corp., 117 N.H. at 963 (noting general ability 

of press to be present at probable cause hearings despite the fact that the evidentiary rules are 

relaxed in such proceedings where evidence may be allowed that would not be presented to a jury 

at trial).  Here, in focusing on “irrelevance” and “accuracy,” the Defendant is ignoring the standard 

under Part I, Article 8 that creates a presumption in favor of disclosure.  Disclosure of the arrest 

warrant and affidavit—whether “accurate” or not, or whether “relevant” to the prosecution or 

not—will shed light on the reasons why the Department of Justice has brought this criminal case.  

In other words, the public interest in disclosure is strong regardless of whether the Defendant 

disputes the allegations.  See United States ex rel. Callahan v. U.S. Oncology, Inc., No. 7:00-CV-

00350, 2005 U.S. Dist. LEXIS 31848, at *9 (W.D. Va. Dec. 7, 2005) (“Weighing the interests in 

this case, this court finds significant interest in allowing public access to a case where the public’s 

right to evaluate the conduct of the government is at stake.”).   

In sum, if Pamela Smart can obtain a fair trial in New Hampshire with all the public 

disclosure and attention that her trial entailed, then surely the Defendant can here with the 

disclosure of the arrest warrant and supporting affidavit, especially where the trial has not yet even 

been scheduled and where the public attention has been far less.  See State v. Smart, 136 N.H. 639, 

653 (1993) (“We hold that, notwithstanding extensive pretrial publicity, there was no manifest 

error in the trial court’s determination that an impartial jury had been selected for the defendant’s 

trial.”).  
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WHEREFORE, the ACLU-NH and Union Leader Corporation respectfully pray that this 

Honorable Court: 

A. Grant the State’s Motion to Unseal Arrest Warrant and Supporting Affidavit; and  
 

B. Award such other relief as may be equitable. 
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December 2, 2020 
 
VIA EMAIL (jdolan@salempd.org) 
 
Joel Dolan 
Chief of Police 
Salem Police Department 
9 Veterans Memorial Parkway 
Salem, NH 03079 
 
Re: Right-to-Know Request  
 
Dear Chief Dolan: 
 

This is a Right-to-Know request to the Salem Police Department (“the Department”) 
pursuant to RSA 91-A and Part I, Article 8 of the New Hampshire Constitution by the American 
Civil Liberties Union of New Hampshire (“ACLU-NH”).  The ACLU-NH defends and promotes 
the fundamental principles embodied in the Bill of Rights and the U.S. and New Hampshire 
Constitutions.  In furtherance of that mission, the ACLU-NH regularly conducts research into 
government activities in New Hampshire.  We ask that your Department waive all fees 
associated with responding to this request.  Please contact me to discuss the fee waiver in 
advance of preparing any copies.   

 
Below is the specific request:  

 
1. All reports, investigatory files, and disciplinary records concerning the actions of 

suspended Salem police Sgt. Michael Verrocchi on November 10, 2012 that led to his 
criminal prosecution, and that led to a sustained finding of misconduct with a one-day 
suspension without pay issued as discipline.  More information on this incident is 
attached.  This request is not seeking any information in the 2018 Kroll internal audit 
report addressing this incident.1 

                                                 
1 In conducting public interest balancing with respect to an internal audit report of the Salem Police Department, the 
Rockingham County Superior Court concluded: “A balance of the public interest in disclosure against the legitimate 
privacy interests of the individual officers and higher-ups strongly favors disclosure of all but small and isolated 
portions of the Internal Affairs Practices section of the audit report.”  See Union Leader Corp. and ACLU-NH v. 
Town of Salem, No. 218-2018-cv-01406, at *3 (Rockingham Cty. Super. Ct. Apr. 5, 2019) (emphasis in original), 
available at https://www.aclu-nh.org/sites/default/files/field_documents/salem_final_order.pdf.  The analysis is no 
different here.  See also Union Leader Corp. v. Town of Salem, 173 N.H. 345 (2020) (overruling 1993 Fenniman 
decision in holding that the public’s interest in disclosure must be balanced in determining whether the “internal 
personnel practices” exemption applies to requested records).   

mailto:jdolan@salempd.org
https://www.aclu-nh.org/sites/default/files/field_documents/salem_final_order.pdf
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In responding to this request, please consider the time limits mandated by the Right-to-

Know law.  In discussing those limits in ATV Watch v. N.H. Dep’t of Res. & Econ. Dev., 155 
N.H. 434 (2007), the New Hampshire Supreme Court has stated that RSA 91-A:4, IV requires 
that a public body or agency, “within 5 business days of the request, make such records 
available, deny the request in writing with reasons, or to furnish written acknowledgement of the 
receipt of the request and a statement of the time reasonably necessary to determine whether the 
request shall be granted or denied.”  Id. at 440.   
 

If produced, these records must be produced irrespective of their storage format; that is, 
they must be produced whether they are kept in tangible (hard copy) form or in an electronically-
stored format, including but not limited to e-mail communications.  If any records are withheld, 
or any portion redacted, please specify the specific reasons and statutory exemption relied upon.  
See RSA 91-A:4, IV(c) (“A public body or agency denying, in whole or part, inspection or 
copying of any record shall provide a written statement of the specific exemption authorizing the 
withholding of the record and a brief explanation of how the exemption applies to the record 
withheld.”).  
 

Thank you for your anticipated cooperation.  I look forward to hearing from you as soon 
as possible.  Of course, if you have any questions or concerns, do not hesitate to contact me. 
 
        Very truly yours, 
 
        /s/ Gilles Bissonnette 
    
        Gilles Bissonnette 
        ACLU-NH, Legal Director 
        Gilles@aclu-nh.org 
 

                                                                                                                                                             
Moreover, disclosure of this information would not deprive Sgt. Verrocchi of a right to a fair trial or an 

impartial adjudication, especially where Sgt. Verrocchi agreed to have his decertification hearing concerning this 
incident be public.  At this hearing, six current and former Salem police officers testified.  See Mark Hayward, 
“Police ‘Prank’: Salem Sergeant Keeps His Certification,” Union Leader (Dec. 1, 2020), 
https://www.unionleader.com/news/crime/police-prank-salem-sergeant-keeps-his-certification/article_4b6c5a4b-
ccc2-5011-bb00-f2405c54b752.html?block_id=1000290.  Any such concerns about fair trial rights can be addressed 
through voir dire.  See State v. Andersen, No. 218-2018-cr-00241 (Rockingham Cty. Super. Ct. Aug. 31, 2018), 
which is also attached.  Nor could disclosure reasonably be expected to interfere with enforcement proceedings.  
New Hampshire courts have given  a  general  sense  of  the  severity  of  interference they  consider  sufficient to 
justify withholding information, stating that “disclosure of information may interfere with enforcement proceedings 
by ‘[resulting] in destruction of evidence, chilling and intimidation of  witnesses,  and  revelation  of  the  scope  and  
nature  of  the  Government’s  investigation.’”   38 Endicott St. N., LLC v. State Fire Marshal, 163 N.H. 656, 667 
(2012) (quoting Solar Sources, Inc. v. United States, 142 F.3d 1033, 1039 (7th Cir. 1998)).  None of these 
considerations is applicable here.  Indeed, the criminal investigations into this incident is complete, and there has 
been a decision to prosecute and issue a press release concerning the prosecution.  Simply put, it is inappropriate to 
blanketly view something as “interfering with enforcement proceedings” simply because there is a criminal case 
pending. 
 

mailto:Gilles@aclu-nh.org
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THE STATE OF NEW HAMPSHIRE 
SUPERIOR COURT 

 
CHESHIRE, SS. 

 
Marianne Salcetti, et al.  

 
v. 
 

City of Keene 
 

No. 213-2017-CV-00210 
 

ORDER ON RELEASE OF IN CAMERA MATERIALS 

Marianne Salcetti, a journalism professor at Keene State College, brought this 

petition against the City of Keene (“the City”), alleging the City has violated RSA 

Chapter 91-A, New Hampshire’s Right-to-Know law, when it denied several requests 

made by five of her students.  Ultimately, the Court sided with the City on most of its 

claims.  However, on appeal the final order in this case was vacated by the Supreme 

Court and remanded for evaluation, in part, in light of more recent jurisprudence 

interpreting RSA 91-A exemptions applicable to this case.  As explained below with 

respect to the internal investigation materials, the Court has concluded that unredacted 

copies of the statistical summaries be released, and that redacted copies of the 

substantive reports that support the summaries be released.  The redaction made by 

the Court are minor and apply to personal identifiable information (PII).  The Court is 

providing both sets of material, ex parte, to the City for review.  The Court will release 

them to the Plaintiff in 45 days unless the City takes an appeal of this order. 
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Issues before the Court 

 Currently before the Court are three issues: first, the parties disagree about 

certain arrest summaries; second, the parties disagree about the documents held in 

camera for review. And third, the parties disagree about attorney’s fees.  

The parties first disagree about arrest summaries for Alex Flemming and 

Abbygail Vassas. The arrest summaries contain a variety of identifiable information 

regarding arrestees.1 The parties agree that the person’s name can be disclosed, but 

the City wants to redact the address, cell phone number, SSN, DOB, etc. Ms. Salcetti 

argues that such information is in the public domain and should be unredacted. Both 

parties submitted memoranda which will be discussed below. The Court notes, 

however, that the City’s spreadsheet differs from what its counsel identified at the 

hearing. The spreadsheet does not mention SSNs, but at the hearing it was discussed.  

The parties next disagree about the police misconduct reports held in camera. 

The in camera review contains two parts: 1) statistical summaries, and 2) substantive 

documents of the internal investigations of the citizen complaints. The statistical 

summaries contain charts listing the types and number of complaints as well as charts 

listing officer names, the complaint type, and the finding. There is also the issue of the 

extent to which citizen complaints about police misconduct may be redacted by the 

Court if released; but Ms. Salcetti conceded that the City may redact personal 

identifying information of the complainants in those complaints.  

                                                           
1 The spreadsheet provided by the City also indicates that some of the reports list the victim and any 
suspects.  
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Ms. Salcetti also asked for attorney’s fees under RSA 91-A arguing that the City 

has “dragged its feet” on the document requests. The City objected.  

Legal Standard – Citizen Complaints and In Camera Materials 

 RSA 91-A exempts personnel files and confidential information from disclosure. 

In the past, the Supreme Court ruled that all “personnel files” were exempt from 

disclosure.  See Union Leader Corp. v. Fenniman, 136 N.H. 624, 627 (1993). However, 

recently, the Court substantially overruled Fenniman.  It concluded that the broad 

interpretation – creating a categorical per se exemption -of the “internal personnel 

practices” under RSA 91-A should be (much) narrower. See Seacoast Newspapers, Inc. 

v. City of Portsmouth, 173 N.H. ___ (decided May 29, 2020); Union Leader Corporation 

& a. v. Town of Salem, 173 N.H. ___ (decided May 29, 2020).  Union Leader 

Corporation & a. v. Town of Salem, established that trial courts must conduct a three 

part balancing test to determine whether withheld records qualify for the exemption.   Of 

course, this analysis also addresses whether certain information in the records should 

be redacted because redacted information is considered “withheld” even if the 

substantive document is disclosed.2   

Analysis  

The balancing test has three prongs. First, the Court evaluates whether there is a 

privacy interest at stake that would be invaded by the disclosure. Second, the Court 

assess the public’s interest in disclosure. Third, the Court balances the public interest in 

                                                           
2 Under the Seacoast Newspapers, Inc. v. City of Portsmouth interpretation of the exemption, the 
summaries and substantive internal investigative reports are clearly not exempt because they do not 
“relate to the personnel rules or practices” of the City of Keene. Seacoast Newspapers, Inc. v. City of 
Portsmouth, slip op at 12.   



4 
 

disclosure against the government’s interest in nondisclosure and the individual’s 

privacy interest in nondisclosure. Importantly, “[i]f no privacy interest is at stake, then 

the Right-to-Know Law mandates disclosure.” Union Leader Corporation & a. v. Town of 

Salem, slip op at 9.  As to the assessment of a privacy interest, the Court uses an 

objective expectation rather than a subjective one. Id. (cleaned up). 

Upon review of the summaries and substantive reports in this case, the Court 

concludes that they are disclosable but the substantive reports must be subjected to 

minor redactions to protect privacy concerns.   

The Summaries 

The summaries invoke one minor privacy interest:  the identity of the officer and 

the administrative “finding” about the claim of misconduct.  The documents are 

essentially tallies of spreadsheets, with some brief narrative explanations.  They are 

authored by the Chief and are issued to “File” – based on the context of these forms 

and the corresponding underlying investigations, the Court finds that the “File” is the 

department’s Citizen Complaint file, not a personnel file. They simply identify the fact 

that a complaint was made against a particular “member,” the member’s last name, the 

name of the investigator, the nature of the complaint, and the finding.  Thus, any privacy 

interest is nominal.  This balances in favor of disclosure without redaction. 

Second, the public has an elevated interest in the disclosure given the nature of 

the work the department performs.  Law Enforcement officers, in contrast to those who 

work at the State Library, are vested with considerable power and authority.  They are 

authorized to use deadly force when necessary. They are routinely critical witnesses in 
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criminal cases.  As such powerful public servants, the public has an elevated interest in 

knowing whether officers are abusing their authority, whether the department is 

accounting for complaints seriously, and how many complaints are made.  This factor 

strongly favors unredacted disclosure. 

Third, balancing the public interest in disclosure against the government’s 

interest in nondisclosure and the individual’s privacy interest in nondisclosure, the Court 

finds public interest in disclosure is compelling.  The City has not articulated any 

compelling interest in non-disclosure.  Lastly, given the de minimus privacy interest 

involved, the public interest in unredacted disclosure carries the day. 

The Substantive Reports3 

The in camera material also contain substantive reports of interviews and 

conclusions conducted in response to the Citizen Complaints.  They all follow the same 

format:  the cover sheet identifies the nature of the complaint, the date and time 

received, the name of the officer(s) subject to the complaint, and the personal 

identifying information of the complainant.  The report is copied, via an email distribution 

list, to the Captain, Supervisor and the Officer(s).  The following pages in the reports 

contain narrative interviews of any witnesses and the officer.  Many of the reports 

contain the underlying arrest reports, correspondence with attorneys involved in the 

underlying criminal case, and some photographs.4  Upon review of the reports, it is not 

always clear who conducts the investigative interviews.  The narrative is followed by a 

                                                           
3 The Court notes that there is currently a legislative proposal to specifically exempt internal investigations from 
disclosure under RSA 91-A.   See SB39. 
4 The substantive reports, are, in the Court’s review, very detailed and well-documented. 
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conclusion from the Chief, and a letter to the complainant letting him/her know the 

outcome of the investigation.  

Applying the balancing test factors discussed above, the Court finds the 

substantive reports are to be disclosed subject to the following redactions: personally 

identifiable “victim” information must be redacted, any reference to personnel action 

taken (if any) against the officer; and any discussion of internal personnel practices or 

procedures, if any, within the City.  The Court will provided a redacted copy of what it 

intends to release to the City, but delay disclosure to the plaintiff for 45 days to allow the 

City to determine whether to take an appeal. 

The Court finds that any privacy interest is minor in the records, and that victim 

information must be redacted by virtue of RSA 21-M:8-k II (m) Rights of Crime Victims 

(right of confidentiality of personal information).  The Court cannot discern any 

privacy interest vested in an officer against whom a citizen has filed a complaint. 

Second, the Court finds that the nature of police work invokes a very 

significant public interest in disclosure.  Because law enforcement officers are 

entrusted with significant authority, granted additional protection for the use of 

force, and are mandated to act with honesty and integrity, the public has a 

heightened interest in knowing of the content of the investigation of such 

complaints.5  This weighs in heavy favor of disclosure.  Additionally, upon review, 

                                                           
5 See RSA 105:19 (mandating that police investigate complaints of police misconduct). 
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much of the information contained in the reports is contained in arrest reports that 

are subject to disclosure, or interviews with civilian witnesses (and complainants) 

none of whom are bound by any confidentiality.  In other words, the “facts” that 

they convey to the interviewer are not subject to any confidentiality.   The Court 

finding on this prong also dictates the result of the third prong of the balancing test. 

Legal Standard – Arrest Records 

 There is scant authority regarding the redaction or disclosure of arrest records 

under RSA 91-A.  RSA 594:14-a notes that arrest records are “governmental records as 

defined in RSA 91-A and subject to disclosure in accordance with that chapter, with the 

exception noted in RSA 106-B:14.” RSA 594:14-a then specifies what an arrest record 

must contain: the identity of the arrestee, the identity of the arresting officer, a statement 

of reasons why/how the arrest was made, the alleged crime, and whether the arrest was 

made pursuant to a warrant.  RSA 106-B:14 notes that “[a]ny person may, for a fee, 

obtain the public criminal history record information on another person.” (emphasis 

added).  Neither party has identified whether “public criminal history records” includes 

records in which a person was arrested but not convicted of an offense.  It is the Court’s 

belief that the public portion of criminal records obtainable under RSA 106-B:14 

contains only records of arrests that are accompanied by convictions.  Compare RSA 

106-B,II (defining “confidential criminal history record”) with RSA-B,XI (defining “public 

criminal history record”).  But even though RSA 594:14-a allows for disclosure of arrest 

records as “governmental records” under RSA 91-A, it doesn’t mention if they fall under 

an exemption.  Moreover, RSA 594:14-a qualifies that disclosure of arrestee information 
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is “subject to the exception in RSA 106-B:14” which appears to limit public disclosure 

(by the State Police) to arrest records that result on a conviction.  Obviously, local law 

enforcement routinely issue press releases and report arrest records publicly.  However, 

the issue is whether RSA 91-A mandates disclosure or whether it is confidential 

information. 

Federal case law provides some helpful examples. A federal district court dealing 

with similar facts noted that “[s]ince an individual's right of privacy is essentially a 

protection relating to his or her private life, this right becomes limited and qualified for 

arrested or indicted individuals, who are essentially public personages.”  Tennessean 

Newspaper, Inc. v. Levi, 403 F. Supp. 1318, 1321 (M.D. Tenn.1975).  However, the 

court warned that “this decision does not provide the plaintiffs with a license to obtain 

from the defendants any type and amount of information about an arrested or indicted 

individual which they desire to publish.” Id. Other federal cases have similarly struck that 

balance.  See Ctr. for Investigative Reporting v. United States Immigration & Customs 

Enf't, 2019 U.S. Dist. LEXIS 207840 at *13 (finding that even though an ICE detainee’s 

name and country of origin can be found online, other more personal information held 

by ICE carried a “significant privacy interest.”); see also United States DOJ v. Reporters 

Comm. for Freedom of Press, 489 U.S. 749, 764 (1989) (“there is a vast difference 

between the public records that might be found after a diligent search of courthouse 

files, county archives, and local police stations throughout the country and a 

computerized summary located in a single clearinghouse of information.”) 

A secondary source, the 2015 Attorney General RSA 91-A Law Enforcement 

Memorandum, addresses the issue of what should be redacted from law enforcement 
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records due to privacy interests (though it does not provide citations). The AG 

recommends always redacting items like SSNs, DOBs, driver’s license numbers, 

criminal records6, and many other less-relevant items. The AG then recommends 

generally redacting addresses and telephone numbers but also suggests doing a 

privacy analysis on those items.7  

In light of the foregoing analysis, the Court finds that the City may redact from the 

disclosure of arrest records in its possession, aside from the arrestee’s name, any PII 

from the arrest records, specifically the arrestees’: street address, date of birth, social 

security number; and any other information protected by federal law.  The Court finds 

that the limitation to conviction-only arrest records under RSA 106-B:14 applies to the 

records maintained by the City.  By its express terms, members of the general public 

may make a request of records, but the request is limited to “public criminal history 

record[s].”  The court construes this limitation as “the exception noted in RSA 106-B:14” 

carved out in RSA 91-A.  

Attorney’s Fees 

 Under RSA 91-A, the statute “requires two findings by the superior court: (1) that 

the plaintiff's lawsuit was necessary to make the information available; and (2) that the 

defendant knew or should have known that its conduct violated the statute.” N.H. 

Challenge v. Commissioner, N.H. Dep't of Educ., 142 N.H. 246 (1997). 

                                                           
6 From the central repository. I think that is different from arrest summaries.  
7 The Court notes that prior to the AG memo, and after RSA 91-A was enacted societal concerns about 
personally identifiable information (PII) have escalated.  It is beyond dispute that “data breaches,” “data 
mining,” and the fraudulent use of PII are of great societal concern. 



10 
 

 In this case, the court finds that there is no evidence that the City knew or should 

have known that its conduct violated the statute.  Thus, an award of fees is not 

warranted under the statute.  In light of this finding, it follows that the plaintiff is not 

entitled to a common law award of fees.  Therefore, the request for attorney’s fees is 

denied. 

 

 

SO ORDERED. 

Date:  January 22, 2021          
       Hon. David W. Ruoff 
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The State of New Hampshire 

 

Strafford SS.                  Superior Court  
 

State of New Hampshire 

 

v. 

 

Ronald A. Letendre, Jr. 

 

No. 219-2020-CR-0792 

 

Order on Defendant’s Motion to Delay Disclosure of Internal Investigation Report  

  

 The defendant, a former Dover Police Officer, is charged by indictment with one felony 

count of Falsifying Physical Evidence in violation of RSA 641:6.  According to the indictment, 

the defendant is alleged to have removed a portion of a quantity of controlled drugs seized during 

a drug investigation on or about September 16, 2016, prior to the seized drugs being entered into 

evidence at the Dover Police Department.  An internal police department investigation revealed 

the occurrence of other unrelated alleged improprieties and culminated with the production of a 

49-page report (the Report).  The defendant was terminated from his employment.   

 The New Hampshire Chapter of the American Civil Liberties Union (ACLU) filed a 

Right-to-Know request with the Dover Police Department seeking disclosure of the Report.  By 

letter to the ACLU dated November 6, 2020, Dover City Attorney Joshua Wyatt thoroughly 

analyzed the RSA 91-A request, identified certain exemptions to disclosure, and indicated that he 

would disclose a redacted version of the report in compliance with RSA 91-A.  The City 

Attorney further indicated that he would make the disclosure on Monday November 23, 2020.  

He provided copies of the letter to multiple interested parties, including the defendant and his 

criminal defense counsel.  On Friday November 20, 2020, defense counsel in the within criminal 

case filed a motion under seal seeking an order delaying the RSA 91-A disclosure until after the 
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criminal case is resolved, on the grounds that disclosure would result in prejudicial pretrial 

publicity and deprive the defendant of a fair trial in this county.  The State, the City, and the 

ACLU have filed responses.  All of the related pleadings and the Report are under seal pending 

further order of the court.  The court conducted a Webex video hearing on the motion on 

Thursday December 3, 2020.  Following the hearing, the ACLU submitted additional authorities 

in support of its objection to the defendant’s motion. 

 The question before the court is whether the defendant has sufficiently proved prejudice 

to his right to a fair trial under Part I, Article 15 of the New Hampshire Constitution by 

disclosure of the Report such that its disclosure should be delayed until after the criminal trial.1  

With one limited exception, the defendant does not challenge the RSA 91-A determinations 

made by the City that the contents of the Report should be disclosed under the Right to Know 

law.  The one exception is that the City determined in its decision to release the redacted report 

“that any potential impact of pretrial publicity on fair jury trial rights can be best addressed 

through voir dire or other tools available to the presiding justice.”  Letter from Dover City 

Attorney, dated November 6, 2020.  The court’s focus, then, is solely on the issue of whether 

pretrial disclosure will impair the right to a fair trial.   

I.  Background Facts  

This case began in the summer of 2020 when, on July 10, 2020, the defendant called 

police to his Rollinsford home to report that his wife, Sarah Letendre, was assaulting him.  As a 

                                            
1 The ACLU challenges the jurisdiction of the court in this criminal case to interfere with the RSA 91-A process.  The 

ACLU notes that RSA 91-A:7 provides for a remedy for persons aggrieved by a decision of a government body with 

respect to its determination whether to disclose information under the Right to Know law.  By statute, that remedy is 

an action for injunctive relief in Superior Court wherein all interested parties to the RSA 91-A procedure can fully 

litigate the issues.  Letendre did not avail himself of the remedy provided by the legislature and, the ACLU argues,  

he should not be allowed to circumvent the RSA 91-A process through his criminal case.  In light of the court’s 

decision on the merits, the court declines to address this issue at this time.  
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result of the Rollinsford investigation, Mrs. Letendre was arrested for assault and obstructing the 

report of a crime, and later for stalking and resisting arrest.  She fled when police attempted to 

arrest her.  She later turned herself in and, in turn, accused the defendant of assaulting her and 

breaking her ribs.  According to the defendant, local media reported extensively on the case, 

especially the protests brought on by the decision to charge Mrs. Letendre.  The matter was 

ultimately transferred to the Merrimack County Attorney’s office to investigate the case and 

make a prosecution decision.  After its investigation, the Merrimack County Attorney decided 

not to prosecute either Mrs. Letendre or the defendant for any offense related to the July 2020 

assault complaints.   

During the investigation of the assault allegations, Mrs. Letendre provided several 

recorded statements which are summarized in the Report.  On August 6, 2020, the Merrimack 

County Attorney provided Mrs. Letendre with a letter of immunity and she spoke with Dover 

police for three hours.  The Report summarizes Mrs. Letendre’s accusations that the defendant 

assaulted her on several prior occasions; that he sometimes used marijuana; her admission that 

she abused controlled substances; and her marital infidelities.  In addition, in the August, 2020 

interview, Mrs. Letendre told investigators that the defendant had on occasion brought home 

marijuana that he had seized as part of his work as a police officer.  She alleged one such 

instance occurred in 2016 when she claims the defendant brought home THC infused candies for 

her use.  

The information provided by Mrs. Letendre about the THC candies led to an 

investigation into the defendant’s past involvement in drug seizures as a police officer.  The 

Report sets forth in detail the investigation into the instant charge relating to the 2016 drug 

investigation. 
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As part of the internal investigation, police questioned the defendant on August 11 and 

25, 2020.  During those interviews, the defendant was represented by a lawyer and was advised 

of his administrative rights.  None of the defendant’s statements can be used against him in this 

case.   His statements are compelled testimony and under part I, Article 15, “cannot be put to any 

use whatsoever by the State in a criminal prosecution.” State v. Burris, 170 N.H. 802, 811 (2018) 

(use and derivative use immunity applies by operation of law when a government employee is 

compelled to provide a statement).   The Report summarizes the content of the interviews in 

significant detail.2   

II.  Pretrial Publicity and the Right to Fair Trial 

The defendant argues that pretrial release of the Report will prejudice his ability to have 

fair trial in Strafford County.  He basis his claim on the fact that his case has particular notoriety 

because he is a former police officer; that the events with Mrs. Letendre have already garnered 

extensive press attention; the report discloses not only salacious details about their relationship, 

but also myriad other allegations and information that will not be admissible at trial; and the 

Report contains a detailed summary of the evidence that supports the instant charge, as well as 

his own protected statements about the allegations.   

 

Part I, Article 17 of the New Hampshire Constitution provides: 

 

In criminal prosecutions, the trial of facts, in the vicinity where they happened, is so essential 

to the security of the life, liberty and estate of the citizen, that no crime or offense ought to be  

tried in any other county or judicial district than that in which it is committed; except in any 

case in any particular county or judicial district, upon motion by the defendant, and after a 

finding by the court that a fair and impartial trial cannot be had where the offense may be 

                                            
2  The content of the defendant’s statements during the internal investigation are not set forth in this order in an effort 

to avoid unintended disclosure of the statements to the prosecution.  The necessity of omitting the defendant’s 

statements points up the problem with allowing a challenge to an RSA 91-A decision in the context of this criminal 

case.  The State is a party and is entitled to litigate the issue fully, but is hamstrung by the need to avoid tainting its 

prosecution.  If the issue had been litigated as RSA 91-A:7 seems to require, the State would not need to be a party 

and could more effectively insulate itself from exposure to the content of the report.   

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000864&cite=NHCNPT1ART17&originatingDoc=I6b510b40b75611e28500bda794601919&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
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committed, the court shall direct the trial to a county or judicial district in which a fair and 

impartial trial can be obtained. 

 

Our Supreme Court has explained that Part I, Article 17 grants a criminal defendant the right to 

be tried where the crime was committed and the right to obtain a change of venue upon proof 

that he cannot obtain a fair trial there.  State v. Gribble, 165 N.H. 1, 16 (2013)  The due process 

requirements of Part I, Article 15 of the New Hampshire Constitution and the Sixth Amendment 

to the United States Constitution guarantee a defendant the right to a trial by a fair and impartial 

jury.  State v. Smart, 136 N.H. 639, 646 (1993).  As such, if there is community prejudice 

impairing a trial by a fair and impartial jury, a defendant has a right to a change of venue.  See 

Petition of State of N.H. (State v. Johanson), 156 N.H. 148, 154 (2007). 

Our Supreme Court has discussed two types of prejudice that can result from publicity in 

a case.  State v. Laaman, 114 N.H. 794, 798 (1974). The first is inherent or presumptive 

prejudice, which exists when the publicity by its nature has so tainted the trial atmosphere that it 

will necessarily result in a lack of due process.  Id.; see State v. Smart, 136 N.H. 639, 647 

(1993).  The second type of prejudice is actual prejudice which exists when the publicity has 

infected the jurors to such an extent that the defendant cannot receive, or has not received, a fair 

and impartial jury trial.  Laaman, 114 N.H. at 798, 331 A.2d 354.  In this latter situation, the 

defendant must show that the nature of the opinions formed by the jurors as a result of the 

publicity are such that they cannot be set aside to enable them to render a verdict based upon the 

evidence presented in court. Id.; see also Irvin v. Dowd, 366 U.S. 717, 723 (1961).  

The defendant here does not distinguish which type of prejudice will likely result from 

pretrial publicity potentially arising from release of the Report.  Since his focus is on the 

potential for the jury pool to be tainted by media coverage of the details around his termination, 

the court assumes that he is referring to the type of prejudice brought on by publicity that the 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000864&cite=NHCNPT1ART17&originatingDoc=I6b510b40b75611e28500bda794601919&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000864&cite=NHCNPT1ART15&originatingDoc=I6b510b40b75611e28500bda794601919&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993058498&pubNum=162&originatingDoc=I6b510b40b75611e28500bda794601919&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2013133459&pubNum=162&originatingDoc=I6b510b40b75611e28500bda794601919&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974103313&pubNum=162&originatingDoc=I6b510b40b75611e28500bda794601919&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974103313&originatingDoc=I6b510b40b75611e28500bda794601919&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974103313&pubNum=162&originatingDoc=I6b510b40b75611e28500bda794601919&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974103313&originatingDoc=I6b510b40b75611e28500bda794601919&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961102185&pubNum=708&originatingDoc=I6b510b40b75611e28500bda794601919&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
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jurors will be unable to set aside and render a verdict based solely on the evidence.  See Def. 

Mot.,⁋ 16.  For this type of prejudice, the defendant is obligated to show actual prejudice that has 

so infected the jurors in this county that they cannot render a fair and just verdict on the 

evidence. 

At this stage of the proceedings, the risk of actual prejudice is purely conjectural.  Based 

on the record, however, at least some helpful observations can be made.  On the one hand, the 

prosecution involves an alleged corrupt act by a sworn police officer.  The case is likely 

therefore to draw greater public attention than routine felony prosecutions.  In addition, the 

report summarizes the evidence against the defendant that led to his indictment here.  Thus, the 

potential jurors may well be exposed to the evidence before the trial and make prejudgments 

about the evidence.  Finally, the report sets forth a great deal of information about the 

defendant’s relationship with his wife and their conduct in their marriage.  Some of the 

information could fairly be described as salacious or disturbing, and might cause the public to 

draw negative conclusions about their character or credibility.   

On the other hand, this case does not run much risk of causing widespread community 

outrage.  The defendant asserts that following the decision not to prosecute the defendant for 

domestic violence offenses in late summer 2020, the media covered the understandable backlash 

from protestors who were deeply upset by the decision.  The defendant has not, however, 

submitted any evidence to this court of the actual coverage or how widespread or persistent the 

media coverage actually was.  The court also notes that this case does not involve the kind of 

gruesome violence or other horrific details that might cause widespread community prejudice 

against the defendant.   
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In balance, the court finds that the defendant has not demonstrated that he will likely 

suffer actual prejudice by the pretrial disclosure of the Report.  To the extent that pretrial 

publicity is an issue at jury selection, the voir dire process is designed to ferret out potentially 

contaminated jurors.  If the defendant is able to demonstrate at the time of trial that his right to a 

fair trial has been sufficiently impacted by the pretrial publicity, he can seek a change of venue.     

III. RSA 91-A and the Right to Fair Trial 

 

As a constitutional matter, the defendant has not demonstrated that the Report should not 

be disclosed.  The same answer obtains under the Right to Know law.   

The New Hampshire Right-to-Know Law does not explicitly address requests for police 

investigative files.  To fill the void, the New Hampshire Supreme Court in Lodge v. Knowlton, 

118 N.H. 574, 577 (1978) and Murray v. N.H. Div. of State Police, 154 N.H. 579, 582 (2006), 

has looked to the language of the federal Freedom of Information Act (FOIA) to evaluate 

whether police investigative reports should be disclosed under the RSA 91-A.  Pertinent to the 

issue in this case, the so-called (7)(B) exemption relates to a request for law enforcement records 

and precludes disclosure “only to the extent that the production of such law enforcement records 

or information … (B) would deprive a person of a right to a fair trial or an impartial adjudication 

. . . . 5 U.S.C. § 552 (b)(7)(B).   

Though the New Hampshire Supreme Court has not directly addressed the contours of 

the (7)(B) as it relates to a request under RSA 91-A, federal courts have devised an analysis for 

applying the (7)(B) exemption.   “[T]o withstand a challenge to the applicability of (7)(B) the 

government bears the burden of showing: (1) that a trial or adjudication is pending or truly 

imminent; and (2) that it is more probable than not that disclosure of the material sought would 

seriously interfere with the fairness of those proceedings.”  Wash. Post Co. v. United States 
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Dep’t of Justice, 863 F.2d 96, 102 (D.C. Cir. 1988); see also Seacoast Newspapers, Inc. v. City 

of Portsmouth, 173 N.H. 325, 338 (2020) (“we often look to federal case law for guidance when 

interpreting the exemption provisions of our Right-to-Know Law, because our provisions closely 

track the language used in FOIA’s exemptions”).  In this case, Letendre’s trial is not “pending or 

truly imminent.”  He was only recently indicted by the grand jury on October 15, 2020, and there 

have been no preliminary proceedings.  A Dispositional Conference is scheduled for March 16, 

2021, at which trial dates are likely to be selected.  In the ordinary course, trial would not likely 

be scheduled until the summer of 2021.  However, due to the Covid-19 pandemic, criminal trials 

in Strafford County have been cancelled since March of 2020, and have not yet resumed, despite 

efforts to do so.  Given the significant backlog of jury trials, this case is not likely to be 

scheduled until after the summer of 2021.  The lengthy interval between any press coverage from 

the disclosure of the Report and trial will likely cause any public attention to lessen.  See People 

v. DeBeer, 774 N.Y.S.2d 314, 316 (N.Y. Cnty. Ct. 2004) (lengthy interval between disclosure 

and trial will allow public attention to subside).  

As to the second prong, the defendant’s contention that disclosure of the Report would 

result in a serious interference with his ability to obtain a fair trial is speculative.  First, the court 

cannot predict with certainty if, or to what extent, the media will cover the details in the Report.  

Similarly, the court cannot predict how widespread the coverage will likely be, or more 

importantly, how many potential jurors will likely follow any coverage or be impacted by it.  

While the case may be of some interest to Dover citizens, it is not a given that people in the 

surrounding towns and cities in this county will take an interest in the details of one terminated 

Dover police officer.   
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As the D.C. Circuit held, the burden of proof for invoking the 7(B) exemption cannot be 

met by “merely conclusory statements.”  863 F.2d at 101.  Though the defendant faces a criminal 

charge, “it [does] not automatically follow that disclosure . . . would deprive [him] of a fair trial.”  

Id. at 102.  Instead, he “must show how release of the particular material would have the adverse 

consequence that [FOIA] seeks to guard against.”  Id. at 101; See also, Playboy Enterprises, Inc. 

v. United States Dep’t of Justice, 516 F. Supp. 233, 246 (D.D.C. 1981) (denying 7(B) exemption 

because “the degree of publicity that might come about as a result of the disclosure . . . [was] 

speculative at best”); Dow Jones Co. v. FERC, 219 F.R.D. 167, 174–75 (C.D. Cal. 2003) 

(denying 7(B) exemption in part because “defendant has failed to demonstrate that disclosure . . . 

would generate pretrial publicity that could deprive the companies or any of their employees of 

their right to a fair trial”).  Of course, all criminal prosecutions involve information that is 

unflattering, prejudicial, and sometimes inflammatory, but “pre-trial publicity—even pervasive, 

adverse publicity—does not inevitably lead to an unfair trial.”  Nebraska Press Ass’n v. Stuart, 

427 U.S. 539, 554 (1976).  To the extent that pretrial publicity leads to any potential juror 

prejudice, voir dire of the jurors during selection is a sufficient safeguard.  State v. Andersen, 

No. 218-2018-CR-241 (Rock. Super. Ct.)(Schulman, J.)(August 31, 2018)(any exposure to 

media coverage from the disclosure of police reports while case is pending can be adequately 

addressed through voir dire).      

 In sum, the court finds and rules that the defendant has not demonstrated a sufficient risk 

of actual prejudice to his rights to a fair and impartial jury; that there is an effective alternative to 

delaying disclosure of the report, i.e. voir dire of the prospective jurors or, if proven necessary, a 

change of venue; and that the public’s right to know is paramount under these circumstances.  

Accordingly, the motion is DENIED.   
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The pleadings related to this issue will be unsealed (Court Index ## 4, 5, 6, 8, 9, 10, 12, 

13, 15, 16, 20, 23 and 30) on February 15, 2021, in the absence of a motion to reconsider the 

within order.  The Report (Court Index #24) will remain under seal as a court exhibit on the basis 

that public disclosure of the Report should be done through RSA 91-A process and not this court. 

      So Ordered. 

        
Date:  February 4, 2021    _________________________________ 

       Mark E. Howard 

       Presiding Justice 

   




