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IDENTITY OF AMICI CURIAE
The American Civil Liberties Union of New Hampshire (“ACLU-NH”) is the New
Hampshire affiliate of the American Civil Liberties Union—a nationwide, nonpartisan,
public-interest civil liberties organization with over 1.75 million members (including over
9,000 New Hampshire members and supporters). The ACLU-NH engages in litigation to
encourage the protection of individual rights guaranteed under state and federal law. The
ACLU-NH regularly participates before this Court through direct representation and as
amicus curiae in cases involving police accountability and criminal justice. See e.g., Union
Leader Corp. v. Town of Salem, 173 N.H. 345 (2020) (seeking disclosure of police department’s internal affairs audit report); Seacoast Newspapers, Inc. v. City of Portsmouth, 173
N.H. 325 (2020) (seeking disclosure of arbitration decision concerning police department’s
attempt to terminate an officer); N.H. Ctr. for Pub. Interest Journalism v. N.H. D.O.J., 173
N.H. 648 (2020) (seeking public disclosure of the Exculpatory Evidence Schedule); American Civil Liberties Union of N.H. v. City of Concord, No. 2020-0036 (pending case before
New Hampshire Supreme Court seeking information concerning police department’s use
of “covert communications equipment”); Provenza v. Town of Canaan, No. 2020-0563
(pending case before New Hampshire Supreme Court seeking internal report concerning
investigation of allegation of excessive force); Appeal of N.H. Dep’t of Safety, No. 20200450 (arguing, as amicus curiae, that Personnel Appeals Board decision overturning the
Department of Safety’s termination decision of an officer should be reversed).
The New Hampshire Association of Criminal Defense Lawyers (“NHACDL”) is
the voluntary, professional organization of the criminal defense bar in New Hampshire. It
has over 300 members, including almost half of all practicing public defenders and virtually all members of the private bar who do any significant criminal defense work in New
Hampshire. Collectively, the membership practices in all ten counties, all eleven superior
courts, all fourteen district division courthouses, this Court, and the federal courts. The
NHACDL’s mission is to safeguard and promote the effective assistance of counsel in
criminal cases, to support the lawyers who practice criminal defense, to represent in public
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the interests of criminal defendants, and to preserve the fairness and integrity of the criminal justice system. Thus, when proposed legislation or a judicial decision is likely to affect
the procedural fairness of criminal adjudications for years to come, the NHACDL will take
a stand. The issues in this case are of direct concern to the NHACDL, as the NHACDL’s
past, present, and future clients are directly impacted by the Exculpatory Evidence Schedule (“EES”), as the EES helps ensure that its clients are being provided all exculpatory
discovery materials to which they are constitutionally entitled.
QUESTIONS PRESENTED
1.

Did the Superior Court err when it held in its August 27, 2020 order that RSA

105:13-b did not apply to Officer Doe’s lawsuit or provide him an independent basis to
seek removal from the Exculpatory Evidence Schedule because this statute “clearly applies
only when a police officer is ‘serving as a witness in any criminal case’”? See Pet.’s Addendum at 49.
2.

Based on the allegations of the Petition, did the Superior Court err when it

held in its August 27, 2020 order that Officer John Doe received adequate procedural due
process, especially where Officer Doe (i) “participated in the internal investigation in
2006,” (ii) “spoke with both the investigating sergeant and with the chief of police regarding the investigation,” and (iii) “knowing his reduced procedural protections as a probationary employee, … chose to resign instead of participating further in the internal investigation”? See Pet.’s Addendum at 52.
STATEMENT OF THE CASE AND THE FACTS
Amici Curiae incorporate by reference the Statement of the Case and Facts in the
Responsive Brief of Respondent/Appellee New Hampshire Attorney General.
SUMMARY OF ARGUMENT
In this case, Petitioner Officer John Doe is attempting to invoke RSA 105:13-b to
ask the New Hampshire court system to conclude that his August 2006 sustained misconduct implicating “Conduct Unbecoming [of] a Police Officer, Neglect of Duty, Oppression
of Duty/Misuse of Authority, and Truthfulness,” see Pet. ¶ 11 (emphasis added), could
never be exculpatory in any hypothetical future criminal case in which Officer Doe is a
6

testifying witness. 1 He bases this argument, in part, on the fact that this misconduct occurred over 14 years ago. Though the Petition does not disclose the full details of the
sustained misconduct, the Petition reveals that this misconduct directly concerns Officer
Doe’s untruthfulness—an issue that clearly is potentially exculpatory in every future criminal case—as well as Officer Doe’s decision to use his authority in what appears to have
been a personal matter concerning his girlfriend. Setting aside the fact that the mere passage of time does not make misconduct involving untruthfulness any less exculpatory 2,
1

Law enforcement heralded the April 30, 2018 guidance issued by the Attorney General’s
Office that confirmed that placement on the EES could only occur for sustained misconduct. One law enforcement representative stated that this guidance “has led to appropriate
due process rights being established for New Hampshire’s police officers.” See Press Release, New Hampshire Updates Guidance Concerning the Exculpatory Evidence Schedule
(Apr. 30, 2018), https://www.governor.nh.gov/news-and-media/new-hampshire-updatesguidance-concerning-exculpatory-evidence-schedule. Here, however, Officer Doe challenges placement on the EES even where the misconduct was the product of a sustained
finding.
2
Attorney General Joseph Foster’s March 21, 2017 memorandum addressing EES procedures explicitly and correctly removed the ability for an officer’s name to be removed from
the EES due to the passage of time, which was a departure from the 2004 Heed Memo that
allowed for non-disclosure of credibility or truthfulness information that was over ten years
old. See 2017 Foster Protocol, at p. 5 (“To the extent that institutional knowledge permits,
an officer who was taken off the Laurie list because the conduct was more than ten years
old should be placed back on the EES. Hereafter, no officer will be taken of the EES
without approval of the Attorney General or designee.”), available at http://indepthnh.org/wp-content/uploads/2018/07/exculpatory-evidence-20170321-2-3-1.pdf; id.
Foster Memo., at. p. 5 n. 6 (noting that County Attorneys were informed on June 25, 2014
to stop removing officers from the Laurie list after ten years); see also 2004 Heed Memo.
at p. 2 (stating—incorrectly—that “a report or other document that concerns an incident
over ten years old is presumptively non-disclosable and may be removed from the file,
provided that the officer has not been the subject of any subsequent disciplinary action.”),
available at http://www.gcglaw.com/resources/police-litigation/pdf/NH-Laurie.pdf. The
Attorney General’s March 21, 2017 change in policy was necessary to fulfill his constitutional obligation to ensure that defense attorneys obtain exculpatory information. This is
because the passage of time does not, by itself, make evidence of police misconduct any
less exculpatory in criminal cases. Furthermore, the question of whether evidence is exculpatory and needs to be disclosed is different from the question of whether the information is admissible at trial. See State v. Laurie, 139 N.H. 325, 332 (1995) (“We need not
determine the admissibility of the material. It is sufficient for us to find that the evidence
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Officer Doe’s claim in this case goes even further than asking this Court to deem this misconduct non-exculpatory in all future criminal cases because it is supposedly “stale.” See
Pet.’s Br. at 33. Officer Doe also asks the New Hampshire court system to use RSA
105:13-b as a vehicle to relitigate de novo the underlying sustained finding of misconduct
issued in this case. Indeed, Officer Doe acknowledges that he is asking the trial court, in
part, “to examine the underlying facts of the case to determine if the ‘sustained’ finding of
discipline should have been overturned.” See Pet.’s Br. at 33-34. As this amicus brief
explains, Officer Doe’s claim fails for two reasons.
First, as the Superior Court correctly held, RSA 105:13-b does not apply to Officer
Doe’s lawsuit or provide him with an independent basis to seek removal from the EES
because RSA 105:13-b only implicates how “police personnel files” are handled when “a
police officer … is serving as a witness in [a] criminal case.” See RSA 105:13-b, I. At
least five Superior Courts have reached this same conclusion, and the law’s legislative history similarly supports this result. This Court declined to answer this question in N.H. Ctr.
for Pub. Interest Journalism v. N.H. D.O.J. See 173 N.H. 648, 656 (2020) (assuming,
“without deciding that RSA 105:13-b … applies outside of the context of a specific criminal case in which a police officer is testifying”) (emphasis added).
Second, while this Court has procedurally allowed officers to bring procedural due
process claims concerning placement on the EES—see Duchesne v. Hillsborough Cty.
Att’y, 167 N.H. 774 (2015) and Gantert v. City of Rochester, 168 N.H. 640 (2016)—this
Court should conclude that adequate pre-deprivation procedural due process was provided
to Officer Doe based on the allegations in the Petition. Here, Officer Doe was provided
ample notice and an opportunity to be heard concerning the underlying misconduct. In
particular, Officer Doe participated in the police department’s investigation of the following allegations: conduct unbecoming of a police officer, neglect of duty, oppression of
duty/misuse of authority, and truthfulness. Pet. ¶ 11. Officer Doe also met with the chief

is material to the preparation or presentation of the defendant’s case.”) (internal quotations
omitted).
8

of police where Officer Doe “did bring forward his concerns.” Pet.’s Br. at 36. During the
internal investigation, Officer Doe specifically spoke with the investigating sergeant, including in two eight-hour interviews. Pet. ¶ 11. Officer Doe’s Petition concedes that Officer Doe “continued to deny [the allegations] until the questions were phrased differently”
by the sergeant, at which point he apparently stopped denying the allegations. Id. ¶ 12
(emphasis added). After the conclusion of this internal investigation, the investigating sergeant sustained all the allegations concerning conduct unbecoming of a police officer, neglect of duty, oppression of duty/misuse of authority, and truthfulness. Id. ¶ 13. The investigating sergeant then recommended that the police department formally discipline Officer Doe at the discretion of the chief of police. Before this discipline could be issued,
Officer Doe “carefully consider[ed]” the situation—including “the fact that [he] was still a
probationary officer”—and “decided to tender his letter of resignation to the police chief”
in November 2006. Id. Petitioner’s Brief also acknowledges that he “made [an] informed
decision that it was in everyone’s best interest that he resign at the time.” Pet.’s Br. at 36.
A subsequent background investigation by a different police department that ultimately
hired Officer Doe indicated that Officer Doe resigned “in lieu of termination” as a result
of this sustained misconduct. Pet. ¶ 15.
Though Officer Doe asserts that he “may” have challenged the internal investigation
findings had he known that his name was later going to be added to the EES, see Pet.’s Br.
at 33, Officer Doe does not allege any facts—beyond the mere conclusory assertion that
the findings of the internal investigation “were incorrect” or “misinterpreted,” see Pet. ¶
2—showing that the misconduct lacks substance or was without basis. See ERG, Inc. v.
Barnes, 137 N.H. 186, 190 (1993) (stating that, on a motion to dismiss for failure to state
a claim, the trial court will not assume the truth of allegations that are not well-pleaded,
including conclusions of fact and principles of law); In re Estate of McCaffery, No. 20170653, 2018 N.H. LEXIS 155, at *4 (N.H. Sup. Ct. Aug. 10, 2018) (“Even if the trial court
had been required to consider the statements in the pleadings, however, we note that it
would not have been required to credit the mere conclusory assertion, without more, that
the defendants ‘knew about the duress.’”). As the Superior Court explained, the Petitioner
9

seems to “admit[] to much of the underlying conduct,” see Pet.’s Addendum at 53, and
instead complains that the misconduct is “now stale” and, thus, “no longer exculpatory in
nature.” Pet.’s Br. at 33. In sum, Officer Doe received adequate pre-deprivation due process where he was given the opportunity to contest the underlying finding of misconduct
before the police department back in 2006, but simply decided not to do so. The time for
Officer Doe to have challenged this underlying misconduct was in 2006, not nearly fifteen
years later in court through a de novo process that is not grounded in RSA 105:13-b. As
one court has explained, “one who has spurned an invitation to explain himself can’t complain that he has been deprived of an opportunity to be heard.” See Wozniak v. Conry, 236
F.3d 888, 890 (7th Cir. 2001).
What Officer Doe is seeking in this case—namely, post-deprivation process in the
form of de novo judicial review after already having received pre-deprivation process—are
unique due process rights that are not provided to other public employees and many criminal defendants. 3 Officer Doe complains that the investigating sergeant interviewed him
in two eight-hour periods with minimal breaks. Pet. ¶ 11. Petitioner also claims that he
“did not have the benefit of union representation when he was interviewed” by the investigating sergeant about this incident. See Pet.’s Br. at 36. However, criminal defendants
receive far less due process every day in New Hampshire. For example, lengthy law enforcement interrogations (even administration of polygraph examinations) occur regularly
with unrepresented suspects. Every day in the trenches of the criminal justice system,
people also plead guilty to violation-level offenses and Class B misdemeanors without hav-

3

Here, Officer Doe contends that his due process rights were violated even where he failed
to contest a sustained finding of misconduct implicating his truthfulness—misconduct
which is undoubtedly potentially exculpatory under the EES criteria. And this sustained
finding concerning truthfulness was made in 2006—a time in which the EES (then called
the Laurie List) existed following the February 20, 2004 issuance of the Heed Memorandum. 2004 Heed Memo., available at http://www.gcglaw.com/resources/police-litigation/pdf/NH-Laurie.pdf. Thus, given the nature and timing of the misconduct impacting
truthfulness, there was always a reasonable possibility that any sustained misconduct could
trigger placement on the EES.
10

ing received full discovery and without the benefit of counsel. Without the benefit of counsel, many have no idea that pleading guilty can have life-changing collateral consequences
and can lead to substantial fines, license loss, and loss of rights. See Lassiter v. Department
of Social Services, 452 U.S. 18, 26-27 (1981) (holding that a presumption exists that indigent individuals do not have the right to court-appointed counsel unless physical liberty is
threatened); State v. Weeks, 141 N.H. 248, 250-51 (1996) (“when no term of incarceration
is imposed, a defendant charged with a misdemeanor has no constitutional right to counsel,” even where “[t]he fact that the conduct for which the defendant was convicted without
the assistance of counsel has collateral ramifications”) (emphasis added). Simply put, a
defendant has a choice whether to plead guilty or not, even in the face of being unrepresented by counsel, with little information about the allegations, an uncertain sentence, and
unknown collateral consequences. And if the person pleads guilty, that person has to live
with the collateral consequences of the decision and is not—except in rare circumstances—
able to vacate his or her plea. See, e.g., State v. Ortiz, 163 N.H. 506, 510 (2012) (“We have
consistently held that as a matter of constitutional due process, the defendant must be advised of the direct consequences of entering a guilty plea, but not the potential collateral
consequences, in order for the guilty plea to be considered knowing”; affirming trial court’s
decision denying request to vacate plea where trial court did not inform defendant of collateral immigration consequences from the conviction because New Hampshire’s constitutional due process protections do not require trial courts to advise defendants of such potential consequences during plea colloquy) (emphasis added); State v. Vogt, No. 20110474, 2013 N.H. LEXIS 6, at *2 (N.H. Sup. Ct. Jan. 31, 2013) (affirming lower court’s
denial of motion to vacate plea); State v. Welch, No. 2011-0703, 2012 N.H. LEXIS 103, at
*1 (N.H. Sup. Ct. Aug. 1, 2012) (same). Police going through the disciplinary process
have no greater constitutional rights than defendants in such similar instances, especially
insofar as such misconduct could lead to collateral consequences implicating the EES. See
also Doe v. State, 167 N.H. 382, 415 (2015) (holding that procedural due process was not
violated concerning placement on the sex offender registry for a person who was convicted
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of a sex offense before the registry was created because “[t]he petitioner was afforded due
process during the proceeding that led to his criminal conviction”).
This case is important because if Officer Doe can be removed from the EES with a
sustained finding of misconduct based on his untruthfulness and after having received adequate pre-deprivation due process, then this likely will lead, as a practical matter, to criminal defendants not receiving disclosures in future cases in which Officer Doe is a testifying
witness. 4 This is significant, as defendants have a constitutional right to receive such exculpatory evidence. See Brady v. Maryland, 373 U.S. 83, 87 (1963) (in a criminal case,
the State is obligated to disclose information favorable to the defendant that is material to
either guilt or punishment); State v. Laurie, 139 N.H. 325, 329 (1995) (“In New Hampshire,
criminal defendants have an explicit right to produce all proofs that may be favorable to
them.”). Where the constitutionally protected liberty and property rights of defendants run
up against the rights of police officers in employment disputes, the rights of defendants
must prevail.
Furthermore, in any action by an officer challenging whether misconduct is exculpatory outside a criminal case, the standard that an officer must meet for determining
whether information is not exculpatory must be a high one, as it requires a court to conclude
that information cannot be exculpatory in any hypothetical future criminal case from now
into the future. This must be a difficult standard to meet because whether information is
exculpatory is fact specific and can often be dependent on the defenses raised by the defendant. See Gantert, 168 N.H. at 649 (“The government has a great interest in placing on
the ‘Laurie List’ officers whose confidential personnel files may contain exculpatory information.”). Here, it is apparent that the sustained misconduct is potentially exculpatory
and may need to be disclosed to defendants in future cases, as the misconduct implicates
truthfulness.

4

To be clear, a prosecutor’s constitutional obligation to produce exculpatory information
in a police officer’s personnel file exists regardless of whether the officer is on a so-called
Brady or Laurie list maintained by a prosecutor. Here, the EES only acts a tool to help
prosecutors facilitate this constitutional obligation.
12

ARGUMENT
I.

As the Superior Court Correctly Held, RSA 105:13-b Does Not Apply to
This Case or Provide Officer Doe with an Independent Basis to Seek Removal from the Exculpatory Evidence Schedule Because This Statute
“Clearly Applies Only When a Police Officer is ‘Serving as a Witness in
Any Criminal Case.’”
As the Superior Court (Kissinger, J.) correctly held in its August 27, 2020 order,

RSA 105:13-b does not apply outside the context of a criminal case, and thus does not
provide Officer Doe with an independent basis to seek removal from the EES. As the
Superior Court explained, “[b]y its plain language …, the procedure outlined under RSA
105:13-b clearly applies only when a police officer is ‘serving as a witness in any criminal
case.’” See Pet.’s Addendum at 49. This holding is correct for two reasons.
First, under its plain terms, RSA 105:13-b does not implicate Officer Doe’s request
for removal from the EES because RSA 105:13-b only concerns how “police personnel
files” are handled when “a police officer … is serving as a witness in any criminal case.”
See RSA 105:13-b, I (emphasis added). This Court seemingly reached this conclusion in
Duchesne v. Hillsborough Cty. Att’y, 167 N.H. 774 (2015), explaining:
The current version of RSA 105:13-b addresses three situations that may exist with
respect to police officers who appear as witnesses in criminal cases. First, insofar
as the personnel files of such officers contain exculpatory evidence, paragraph I
requires that such information be disclosed to the defendant. RSA 105:13-b, I. Next,
paragraph II covers situations in which there is uncertainty as to whether evidence
contained within police personnel files is, in fact, exculpatory. RSA 105:13-b, II. It
directs that, where such uncertainty exists, the evidence at issue is to be submitted
to the court for in camera review. Id.
Duchesne, 167 N.H. at 781 (emphasis added); see also State v. Shaw, 173 N.H. 700, 708
(2020) (same). One federal court has similarly concluded that this statute only concerns
the treatment of “personnel files of police officers serving as a witness or prosecutors in a
criminal case.” See Hoyt v. Connare, 202 F.R.D. 71 (D.N.H. 1996) (Muirhead, M.J.) (rejecting position of defendant police officers that the discovery sought should not occur
13

because RSA 105:13-b “has no application to the discoverability of the files now at issue”)
(emphasis added).
Following Duchesne, at least five Superior Court judges—Judges Kissinger, Temple, Bornstein, MacLeod, and Tucker—have held that RSA 105:13-b only applies in the
context of a criminal case. For example, the Hillsborough County Superior Court (Southern Division) held the following in concluding that RSA 105:13-b does not provide a basis
to withhold the EES from the public under the Right-to-Know Law:
By its plain terms, RSA 105:13-b, I, applies to exculpatory evidence contained
within the personnel file “of a police officer who is serving as a witness in any
criminal case.” Under this statute, the mandated disclosure is to the defendant in
that criminal case. Here, in contrast, there is no testifying officer, pending criminal
case, or specific criminal defendant. Rather, petitioners seek disclosure of the EES
to the general public.
See Amici Addendum (“ADD”) 28, N.H. Ctr. for Public Interest Journalism v. N.H. D.O.J.,
No. 2018-cv-00537, at *3 (Hillsborough Cty. Super. Ct., S. Dist., Apr. 23, 2019) (Temple,
J.), affirmed in part, and vacated and remanded on other grounds in 173 N.H. 648, 656
(2020) (“For the purposes of this appeal, we assume without deciding that RSA 105:13-b
… applies outside of the context of a specific criminal case in which a police officer is
testifying.”). Judge Bornstein reached the same conclusion in a case under the Right-toKnow Law concerning whether a report investigating an excessive force allegation should
be disclosed to the public. ADD 50-51, Provenza v. Town of Canaan, No. 215-2020-cv155, at *13-14 (Grafton Cty. Super. Ct. Dec. 2, 2020) (Bornstein, J.) (holding that RSA
105:13-b did not apply because “RSA 105:13-b, by its plain language, applies only to situations in which ‘a police officer … is serving as a witness in any criminal case’”) (on
appeal to Supreme Court at No. 2020-563). In another case where an officer was seeking
removal from the EES, the Grafton County Superior Court granted the Department of Justice’s motion to dismiss, which correctly argued that, “[b]y its plain terms, the procedure
in RSA 105:13-b only applies when a police officer is ‘serving as a witness in any criminal
case.’” ADD 61-62, Officer A.B. v. Grafton County Att’y, No. 215-2018-cv-00437, at *34, ¶¶ 12-15 (Grafton Cty. Super. Ct. Oct. 12, 2019) (MacLeod, J.) (emphasis added). In
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another case where an officer was seeking removal from the EES, the Merrimack County
Superior Court explained that the officer’s reliance on RSA 105:13-b was “inapt … as it
pertains to whether information in an officer’s personnel file qualifies as exculpatory or
impeachment evidence in the context of a specific prosecution.” See ADD 75, Doe v. N.H.
Att’y Gen., No. 217-2020-cv-250, at *4 (Merrimack Cty. Super. Ct. Oct. 20, 2020) (Tucker,
J.) (emphasis added) (on appeal to Supreme Court at Case No. 2020-501). The Court added
that RSA 105:13-b “does not provide for the court to make a broader finding that the information could never be material to the defense in any case.” Id. Judge Kissinger—who
authored the order at issue in this case—reached this same conclusion in another case
where an officer was seeking removal from the EES. ADD 83, Doe v. N.H. Att’y Gen.,
No. 217-2020-cv-176, at *7 (Merrimack Cty. Super. Ct. Aug. 27, 2020) (Kissinger, J.)
(holding that “the procedure outlined under RSA 105:13-b clearly applies only when a
police officer is ‘serving as a witness in any criminal case’”) (on appeal to Supreme Court
at Case No. 2020-447).
In sum, as court after court has held, nothing in RSA 105:13-b suggests that this
statute applies outside the context of a criminal case. RSA 105:13-b’s plain terms reflect
that the legislature never intended this law to provide an independent basis for an officer
to seek removal from the EES or otherwise interfere with other laws, including the public’s
access to information under Chapter 91-A. Indeed, this statute was created in 1992 and,
thus, predates Laurie and the creation of the EES.
Second, to the extent that there is any textual ambiguity (and there is none), the 1992
legislative history of RSA 105:13-b refutes Officer Doe’s contention that this statute can
apply outside the context of a criminal case. See State v. Brouillette, 166 N.H. 487, 49495 (2014) (“Absent an ambiguity, we will not look beyond the language of the statute to
discern legislative intent.”). The New Hampshire Association of Chiefs of Police introduced RSA 105:13-b in 1992. The focus of the bill was to create a process—which previously had been ad hoc—for how police personnel file information would be disclosed to
defendants in the context of criminal cases. As the police chief representing the New
Hampshire Association of Chiefs of Police testified after the bill was amended, the bill
15

would address “potential abuse by defense attorneys throughout the state intent on fishing
expeditions.” See ADD 127 (LEG037 at Complete 1992 RSA 105:13-b Legislative History) (emphasis added).
Moreover, the legislature specifically rejected any notion that this statute would apply in other legal contexts, including as an exemption under Chapter 91-A (the “Right-toKnow Law”). In the first paragraph of the original proposed version of RSA 105:13-b, the
bill contained a sentence stating, in part, that “the contents of any personnel file on a police
officer shall be confidential and shall not be treated as a public record pursuant to RSA 91A.” ADD 94 (LEG004 at Complete 1992 RSA 105:13-b Legislative History). In January
14, 1992 testimony before the House Judiciary Committee, the Union Leader Corporation
objected to this blanket exclusion:
This morning we are discussing a bill that would not reinforce the existing protection of the privacy of New Hampshire’s police, but instead would give them extraordinary status as men and women above the laws that apply to others. It would
establish our police as a special class of public servants who are less accountable
than any other municipal employees to the taxpayers and common citizens of our
state. It would arbitrarily strip our judges of their powers to release information that
is clearly in the public benefit. It would keep citizens from learning of misconduct
by a police officer …. [I]t will knock a gaping hole in the right-to-know law …. The
prohibition in the first paragraph of this bill is absolute.
ADD 103-04 (LEG013-14 at Complete 1992 RSA 105:13-b Legislative History).
Following this objection, the legislature amended the bill to delete this categorical
exemption for police personnel files under Chapter 91-A. ADD 105 (LEG015). With this
amendment, the title of the bill was changed to make clear that the bill only applied “to the
confidentiality of police personnel files in criminal cases.” Id. (emphasis added); see also
ADD 116, 118, 119, 120, 121, 124, 125 (LEG026, 28, 29, 30, 31, 34, 35). The amended
analysis of the bill similarly explained that the “bill permits the personnel file of a police
officer serving as a witness or prosecutor in a criminal case to be opened for purposes of
that case under certain conditions.” ADD 106, 117, 118, 120, 124 (LEG016, 27, 28, 30,
34) (emphasis added). The amendment to delete the Chapter 91-A exemption was apparently a compromise that involved the support of multiple stakeholders, including the Union
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Leader Corporation that opposed the original bill. ADD 130 (at LEG040, noting support
of stakeholders for amended version); see also ADD 127 (at LEG037, Police Chiefs Association representative acknowledging, following the amendment, that “[f]rankly, I would
like to see an absolute prohibition [on disclosure of police personnel files], but since I
realized the tooth fairy died some time ago, that is not going to happen”). The legislature’s
amendment establishes that the legislature never intended RSA 105:13-b to apply to other
legal contexts, and instead intended to limit its reach to criminal cases.
II.

As Alleged, Officer Doe Received Adequate Procedural Due Process Where
He Was Given an Opportunity to Contest the Underlying Finding of Misconduct But Failed to Do So.
Notwithstanding the provisions of RSA 105:13-b, Officer Doe does have a separate

right to seek a declaration under RSA 491:22 that his procedural due process rights were
violated under Part I, Article 15 of the New Hampshire Constitution. See Gantert v. City
of Rochester, 168 N.H. 640 (2016) (addressing procedural due process claim in seeking
removal from EES); Duchesne v. Hillsborough Cty. Att’y, 167 N.H. 774 (2015) (same).
However, based on the allegations in the Petition, Officer Doe received sufficient procedural due process fourteen years ago, and simply chose not to challenge the findings of
misconduct. He chose, instead, to resign.
Part I, Article 15 provides that “[n]o subject shall be … deprived of his property,
immunities, or privileges … or deprived of his life, liberty, or estate … but by the law of
the land.” N.H. Const. pt. I, art. 15. This Court has held that “law of the land” means due
process of law. State v. Veale, 158 N.H. 632, 636 (2009). This Court engages in a twopart analysis in addressing procedural due process claims: first, it determines whether the
individual has an interest that entitles him or her to due process protection; and second, if
such an interest exists, it determines what process is due. Id. at 637-39. “The ultimate
standard for judging a due process claim is the notion of fundamental fairness.” Saviano v.
Director, N.H. Div. of Motor Vehicles, 151 N.H. 315, 320 (2004). Amici assume that Officer Doe has a legally-protected interest entitling him to due process protection concerning
placement on the EES. See Duchesne, 167 N.H. at 783 (“Although the ‘Laurie List’ is not
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available to members of the public generally, placement on the list all but guarantees that
information about the officers will be disclosed to trial courts and/or defendants or their
counsel any time the officers testify in a criminal case, thus potentially affecting their reputations and professional standing with those with whom they work and interact on a regular basis.”). Thus, the next question of the analysis is what process is due. This Court
has concluded that post-deprivation process after being placed on the EES is not required
if the officer is afforded sufficient pre-deprivation process during the underlying investigation and disciplinary proceeding. As the Gantert Court explained in that case, there was
“no need for a formalized hearing of additional process” before placement on the EES
where there was an internal investigation, two layers of review within the department, an
opportunity to meet with the chief, and a hearing before the police commission. Gantert,
168 N.H. at 650; see also Doe, 167 N.H. at 413-15 (holding that the application of sex
offender registration requirements to a person who was convicted before the registration
requirements existed did not violate procedural due process because the person was afforded pre-deprivation due process in his criminal case).
As alleged, the pre-deprivation due process provided to Officer Doe in this case was
ample. Because pre-deprivation notice and an opportunity to be heard were afforded to
Officer Doe, post-deprivation process was not required in this case. Here, Officer Doe was
provided notice and an opportunity to be heard concerning the underlying misconduct. In
particular, Officer Doe participated in the police department’s investigation of the following allegations: conduct unbecoming of a police officer, neglect of duty, oppression of
duty/misuse of authority, and truthfulness. Pet. ¶ 11. Officer Doe also met with the chief
of police where Officer Doe “did bring forward his concerns.” Pet.’s Br. at 36. During the
internal investigation, Officer Doe specifically spoke with the investigating sergeant, including in two eight-hour interviews. Pet. ¶ 11. Officer Doe’s Petition concedes that Officer Doe “continued to deny [the allegations] until the questions were phrased differently”
by the sergeant, at which point he apparently stopped denying the allegations. Id. ¶ 12
(emphasis added). After the conclusion of this internal investigation, the sergeant sustained
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all the allegations concerning conduct unbecoming of a police officer, neglect of duty, oppression of duty/misuse of authority, and truthfulness. Id. ¶ 13. The sergeant then recommended that the police department formally discipline Officer Doe at the discretion of the
chief of police. Before this discipline could be issued, Officer Doe “carefully consider[ed]”
the situation—including “the fact that [he] was still a probationary officer”—and “decided
to tender his letter of resignation to the police chief” in November 2006. Id. Petitioner’s
Brief also acknowledges that he “made [an] informed decision that it was in everyone’s
best interest that he resign at the time.” Pet.’s Br. at 36. A subsequent background investigation by a different police department that ultimately hired Officer Doe indicated that
Officer Doe resigned “in lieu of termination” as a result of this sustained misconduct. Pet.
¶ 15 (detective conducting background investigation noting that Officer Doe “worked for
nearly one (1) year … before resigning, in lieu of termination, during his probationary
period”).
In sum, as the Superior Court correctly held, because Officer Doe was provided due
process at the investigatory stage, post-deprivation review was not required in this case.
As one court has noted, “one who has spurned an invitation to explain himself can’t complain that he has been deprived of an opportunity to be heard.” See Wozniak v. Conry, 236
F.3d 888, 890 (7th Cir. 2001). Moreover, in at least four other similar cases, New Hampshire courts have concluded that there was no procedural due process violation. See Gantert, 168 N.H. at 650 (holding that the placement of plaintiff police officer on the “Laurie
list” comported with due process, in part, because there was an internal investigation, two
layers of review within the department, an opportunity to meet with the chief, and a hearing
before the police commission before plaintiff was placed on the list); ADD 138, Lamontagne v. Town of Derry, No. 218-2019-cv-00338, at *4 (Rockingham Cty. Super. Ct. Apr.
27, 2020) (Schulman, J.) (concluding that officer received sufficient due process concerning placement on the EES where the officer “was given the opportunity for a due process
hearing to determine factual disputes, but he expressly waived that opportunity by instead
entering into a settlement agreement”); ADD 76, Doe v. N.H. Att’y Gen., No. 217-2020cv-250, at *5 (Merrimack Cty. Super. Ct. Oct. 20, 2020) (Tucker, J.) (on appeal to Supreme
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Court at Case No. 2020-501) (officer received procedural due process concerning placement on the EES where, in part, the officer “had an opportunity to challenge the department’s disciplinary finding and elected not to do so”); ADD 86-87, Doe v. N.H. Att’y Gen.,
No. 217-2020-cv-176, at *10-11 (Merrimack Cty. Super. Ct. Aug. 27, 2020) (Kissinger, J.)
(“The Court finds that, like the plaintiff in Gantert, the plaintiff had two layers of review
before his placement in the EES and that this was sufficient pre-deprivation process in light
of the competing interests at stake.”) (on appeal to Supreme Court at Case No. 2020-447).
Despite this due process and the fact that the sustained misconduct directly implicates truthfulness, Officer Doe asks this Court to remove him from the EES. See Pet., at
p. 9 (Prayer for Relief B). At the outset, the relief for any procedural due process violation
would be to have the employing police department provide the required process, not removal from the EES outright. Further, where there was sufficient pre-deprivation due process provided, Officer Doe’s request for relief essentially asks the New Hampshire courts
to permit a de novo second hearing to re-litigate this matter. Neither Duchesne nor Gantert
stand for the proposition that a police officer gets to re-litigate misconduct leading to placement on the EES where the person already had notice and an opportunity to be heard. Here,
the time for Officer Doe to have challenged this misconduct was when this misconduct was
first raised in 2006. In Duchesne, for example, the officer challenged the underlying finding of misconduct, which led to an unfounded finding—a finding that this Court concluded
warranted removal from the EES. See Duchesne, 167 N.H. at 784-85 (“Given that the
original allegation of excessive force has been determined to be unfounded, there is no
sustained basis for the petitioners’ placement on the ‘Laurie List.’”). Here, unlike Duchesne, the finding of misconduct has not been deemed unfounded, unsustained, or otherwise
“clearly … without basis.” See also Gantert, 168 N.H. at 650 (“In Duchesne, we recognized that after an officer is placed on the ‘Laurie List,’ he may have grounds for judicial
relief if the circumstances that gave rise to the placement are clearly shown to be without
basis.”). To the contrary, the misconduct has been sustained. Indeed, Officer Doe does
not allege any facts—beyond the mere conclusory assertion that the findings of the internal
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investigation “were incorrect” or “misinterpreted,” see Pet. ¶ 2—showing that the misconduct lacks substance or was without basis. As the Superior Court explained, the Petitioner
seems to “admit[] to much of the underlying conduct,” see Pet.’s Addendum at 53. For
these reasons, appropriate pre-deprivation process was provided in this case.
CONCLUSION
For these reasons, this Court should affirm the Superior Court’s August 27, 2020
order.
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THE STATE OF NEW HAMPSHIRE
GRAFTON, SS.

SUPERIOR COURT
Officer A.B.
v.

Laura Saffo, Esq., in her capacity as Grafton County Attorney, et al.
Docket No. 215-2018-CV-00437
MOTION TO DISMISS
The co-respondent, the New Hampshire Attorney General’s Office (“NHAG’s
Office”), by and through counsel, hereby moves to dismiss the petition. In support
thereof, the NHAG’s Office states as follows:
1.

The petitioner alleges that certain conduct in which he engaged in 2007

and which resulted in his/her name being added to the Exculpatory Evidence Schedule
(“EES”) is stale and of no further relevance under Brady v. Maryland, 373 U.S. 83 (1963)
and State v. Laurie, 139 N.H. 325 (1995). See Pet. ¶¶ 7-8, 21-22.
2.

That conduct consists of an alleged instance of excessive force, alleged

falsification of a police report, and allegedly providing false testimony in court. Pet. ¶¶
7-8, 21-22.
3.

The petitioner concedes in his/her Petition that he inaccurately or

erroneously completed the police report and provided inaccurate or erroneous testimony
in court, see Pet. ¶ 8 (“Specifically, Petitioner alleges that the finding that s/he provided
inaccurate or erroneous testimony in the above cited incident is stale and of no further
relevance.”), and does not appear to dispute the truth or accuracy of Confidential Exhibit
#1, see, e.g., Pet. ¶¶ 17-20.

Clerk's Notice of Decision
Document Sent to Parties
on 10/17/2019

Granted
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4.

Instead, the petitioner presents four claims in his/her Petition premised on

this conduct being allegedly stale and of no further relevance because it occurred more
than 10 years ago. See, e.g., Pet. ¶¶ 8, 23, 33-34.
5.

First, the petitioner asserts that keeping him/her on the EES for this

allegedly stale and irrelevant conduct violates RSA 105:13-b (Count I). Id. ¶¶ 35-41.
6.

Second, the petitioner asserts that keeping him/her on the EES for this

allegedly stale and irrelevant conduct violates his/her constitutional rights under the
Fourteenth Amendment of the United States Constitution (Count IV). Id. ¶¶ 54-56.
7.

The petitioner seeks a preliminary and permanent injunction (Count II) to

remedy these harms and secure his/her removal from the EES. Id. ¶¶ 42-49.
8.

The petitioner also seeks a writ of mandamus (Count III) asserting that the

obligation to remove him/her from the list for conduct he/she claims is stale and of no
further relevance violates an unidentified ministerial duty or obligation. Id. ¶¶ 50-53.
9.

All of the petitioner’s claims fail as a matter of law.

A. Standard of Review
10.

In ruling on a motion to dismiss, this court determines “whether the

plaintiff’s allegations are reasonably susceptible of a construction that would permit
recovery.” Harrington v. Brooks Drugs, 148 N.H. 101, 104 (2002). The court assumes
the truth of the plaintiff’s well-pleaded allegations of fact and construe all reasonable
inferences in the light most favorable to the plaintiff. See, e.g., Hacking v. Town of
Belmont, 143 N.H. 546, 549 (1999). However, the court need not accept allegations in
the complaint that are merely conclusions of law. See, e.g., Konefal v. Hollis/Brookline
Coop. Sch. Dist., 143 N.H. 256, 258 (1998). The court “must rigorously scrutinize the
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pleading to determine whether, on its face, it asserts a cause of action.” Jay Edwards,
Inc. v. Baker, 130 N.H. 41, 44 (1987).
11.

In deciding a motion to dismiss, “[t]he trial court may also consider

documents attached to the plaintiff’s pleadings, or documents the authenticity of which
are not disputed by the parties . . . official public records . . . or . . . documents
sufficiently referred to in the complaint.” Beane v. Dana S. Bean & Co., 160 N.H. 708,
711 (2010) (quotations omitted). Thus, the confidential exhibits attached to the Petition
may be, and should be, considered in resolving this motion.
B. The Petitioner Cannot Invoke RSA 105:13-b Outside Of A Pending Criminal
Action In Which Officer A.B. Is A Witness.
12.

The petitioner seeks, in essence, a declaratory judgment that, pursuant to

RSA 105:13-b, his/her personnel file no longer contains exculpatory evidence, for all
cases going forward (Count I).
13.

The petitioner’s attempt to invoke RSA 105:13-b’s procedure in this way

fails as a matter of law.
14.

By its plain terms, the procedure in RSA 105:13-b only applies when a

police officer is “serving as a witness in any criminal case.” RSA 105:13-b, I. In that
scenario, the duty to disclose exculpatory evidence attaches and, “[i]f a determination
cannot be made as to whether evidence is exculpatory, an in camera review by the court
shall be required.” RSA 105:13-b, II.
15.

In this case, Officer A.B. is not serving as a witness in a criminal case.

RSA 105:13-b therefore does not apply. See Duchesne v. Hillsborough County Attorney,
167 N.H. 774, 780 (2015) (explaining that RSA 105:13-b was “designed to balance the
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rights of criminal defendants against the countervailing interests of the police and the
public in the confidentiality of officer personnel records”).
16.

RSA 105:13-b does not provide for a blanket determination that certain

evidence in an officer’s personnel file is never exculpatory.
17.

Additionally, RSA 105:13-b does not govern whether and under what

circumstances an officer may be removed from the EES, and RSA 105:13-b’s provisions
are not otherwise independently enforceable under RSA chapter 105 through a
declaratory judgment action.
18.

Moreover, this Court cannot evaluate whether particular conduct and

information constitutes exculpatory evidence favorable to the accused under Brady v.
Maryland, 373 U.S. 83 (1963) and State v. Laurie, 139 N.H. 325 (1995) in the abstract,
outside of a pending criminal matter.
19.

Indeed, neither Brady nor Laurie support the position that a court may

determine generally through a declaratory judgment action that certain conduct in which
a police officer engaged no longer constitutes exculpatory evidence favorable to the
accused in all future criminal matters. Rather, Brady and Laurie, and their progeny,
require a case-by-case assessment of whether particular conduct or information
constitutes exculpatory evidence favorable to the accused within the context of the
specific criminal matter in which the officer will be appearing as a witness.
20.

“[I]n a criminal case, the State is obligated to disclose information

favorable to the defendant that is material to either guilt or punishment.” Duchesne v.
Hillsborough County Attorney, 167 N.H. 774, 777 (2015). “This obligation arises from a
defendant’s constitutional right to due process of law, and aims to ensure that defendants

4
ADD062

receive fair trials.” Id. “The duty to disclose encompasses both exculpatory information
and information that may be used to impeach the State’s witnesses and applies whether or
not the defendant requests the information.” Id. (internal citations omitted). “‘Essential
fairness, rather than the ability of counsel to ferret out concealed information, underlies
the duty to disclose.’” Id. (quoting Laurie, 139 N.H. at 329).
21.

“The duty of disclosure falls on the prosecution and is not satisfied merely

because the particular prosecutor assigned to a case is unaware of the existence of the
exculpatory information.” Id. at 778 (internal citations omitted). The Court “impute[s]
knowledge among prosecutors in the same office” and holds them “responsible for at
least the information possessed by certain government agencies, such as police
departments or other regulatory authorities, that are involved in the matter that gives rise
to the prosecution.” Id. (internal citations omitted). “This in turn means that the
individual prosecutor has a duty to learn of any favorable evidence known to the others
acting on the government’s behalf in the case, including the police.” Id. (quoting Kyles v.
Whitley, 514 U.S. 419, 437 (1995)).
22.

“The prosecutor’s constitutional duty of disclosure extends only to

information that is material to guilt or to punishment.” Id. “‘Favorable evidence is
material under the federal standard only if there is a reasonable probability that, had the
evidence been disclosed to the defense, the result of the proceeding would have been
different. A reasonable probability is a probability sufficient to undermine confidence in
the outcome.’” Id. (quoting Laurie, 139 N.H. at 328). However, “the New Hampshire
Constitution affords defendants greater protection than the federal standard.” Id. Under
the New Hampshire Constitution, “‘[u]pon a showing by the defendant that favorable,
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exculpatory evidence has been knowingly withheld by the prosecution, the burden shifts
to the State to prove beyond a reasonable doubt that the undisclosed evidence would not
have affected the verdict.’” Id. (quoting Laurie, 139 N.H. at 330).
23.

Thus, in Laurie, when the officer submitted to a polygraph examination

that revealed that the officer was not being truthful in all of his/her testimony under oath,
the New Hampshire Supreme Court held that this information should have been turned
over to the accused. Laurie, 139 N.H. at 331.
24.

Against these precedents, the conduct in this case, inaccurate or erroneous

information provided in a police report and inaccurate or erroneous provision of
testimony under oath, and the particular manner in which Officer A.B. brought that
conduct forward, would seem to suggest that Officer A.B.’s conduct will frequently, if
not always, constitute favorable evidence that is material to guilt or punishment in many
criminal cases in which he/she is a witness. See Confidential Exhibits #1 & #3.
25.

Regardless, to determine if this information is material under Brady and

Laurie, Officer A.B.’s prior conduct and the information reflecting it would need to
evaluated within the context of the specific criminal action in which Officer A.B. would
be appearing as a witness.
26.

Consequently, this Court cannot generally declare that Officer A.B.’s prior

conduct and the information reflecting it is too stale or has been made too irrelevant by
the passage of time to ever need to be disclosed in the future under RSA 105:13-b.
27.

Count I must therefore be dismissed.
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C. The Petitioner Does Not Have A Fourteenth Amendment Due Process Right
To Be Removed From The EES After A Particular Period Of Time,
Particularly Where He/She Does Not Contest That The Underlying Conduct
That Resulted In His/Her Placement On The List Actually Occurred.
28.

In Count IV, the petitioner advances a Fourteenth Amendment due process

claim against the defendants. That claim must be dismissed for several reasons.
29.

First, the petitioner may only enforce the Fourteenth Amendment of the

United States Constitution through 42 U.S.C. § 1983. It is well-settled that the States,
their agencies, and their officials acting in their official capacities are not “persons”
within the meaning of Section 1983. See, e.g., Will v. Mich. Dept. of State Police, 491
U.S. 58, 70 (1989) (holding that “neither a State nor its officials acting in their official
capacities are ‘persons’ under § 1983” as a matter of statutory construction).
30.

Under 42 U.S.C. § 1983, a state agency like the New Hampshire Attorney

General’s Office is not a “person” and therefore may not be sued under that statute.
Consequently, Count IV fails to state a cause of action against the New Hampshire
Attorney General’s Office and must be dismissed on this basis.
31.

Second, Count IV must also be dismissed because the petitioner does not

have a constitutional due process right in his/her admitted conduct.
32.

The New Hampshire Supreme Court has held that the due process

protections of the New Hampshire Constitution, which affords greater reputational
protection than the Fourteenth Amendment of the United States Constitution in this
context, see State v. Veale, 158 N.H. 632, 636-45 (2009), provides police officers with a
liberty and/or property interest in their professional reputations that placement on the
EES may impair. Gantert v. City of Rochester, 168 N.H. 640, 648-49 (2016).
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33.

In this case, however, the government likewise has “a great interest in

placing on the ‘Laurie List’ officers whose confidential personnel files may contain
exculpatory information,” so as to ensure criminal defendants the most robust enjoyment
of their constitutional right to exculpatory evidence. Id. at 649-50.
34.

Thus, to safeguard against the “risk of erroneous deprivation” of the

officer’s reputational interest (i.e., that an officer may mistakenly be placed on the EES
for conduct that did not actually occur), the officer has a right to procedural due process
on the allegations that result in his/her initial placement on the EES. Id. at 648-49
(emphasis added). But an officer’s reputation interest in no way suffers erroneously
through correct, non-mistaken placement on the EES.
35.

In this case, there is no risk of erroneous deprivation of a protected

reputational interest. The petitioner concedes that the conduct in which he/she engaged
actually occurred. He/She provided inaccurate or erroneous information in a police
report and provided inaccurate or erroneous testimony under oath and does not dispute
the truth or accuracy of Confidential Exhibit #1. The petitioner also does not allege or
argue that his/her initial placement on the EES was erroneous. Rather, the petitioner
alleges only that his/her conduct and the information reflecting it has been made stale and
irrelevant by the passage of time and, for this reason alone, he/she should be removed
from the EES.
36.

The New Hampshire Supreme Court has never held that a petitioner has a

constitutional due process right to be removed from the EES after an arbitrary period of
time on the basis that certain prior conduct which actually occurred has become, in the
individual officer’s opinion, stale and/or irrelevant. Defense counsel is similarly unaware
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of any federal case law establishing a right to relief under such circumstances under the
Fourteenth Amendment of the United States Constitution. Moreover, contrary to the
petitioner’s assertion, it is difficult to imagine a scenario in which his/her prior conduct
and the information reflecting it would not be constitutionally required to be disclosed as
exculpatory under the New Hampshire and United States Constitutions.
37.

Consequently, because the petitioner placement on the EES has not

resulted in an erroneous deprivation of a protected reputational interest and because there
is no constitutional right to seek removal from the EES for conduct that actually occurred
and justifies inclusion on the EES, Count IV must be dismissed.
D. The Petitioner Is Not Entitled To Preliminary Or Permanent Injunctive
Relief.
38.

Count II of the petitioner’s Petition should also be dismissed because it is

predicated on the causes of action advanced in Counts I and IV. Because Counts I and IV
fail as a matter of law, the petitioner cannot show a likelihood of success on the merits,
cannot show irreparable harm, cannot show that the balance of the equities tip in his/her
favor, and cannot show that it is in the public interest to have him/her removed from the
EES. See Thompson v. N.H. Bd. Of Medicine, 143 N.H. 107, 108 (1998) (setting forth
preliminary injunction elements). The petitioner is therefore not entitled to preliminary
or permanent injunctive relief under Count II.
E. The Petitioner Is Not Entitled To A Writ Of Mandamus (Count III).
39.

A writ of mandamus is “an extraordinary writ that may be addressed to a

public official, ordering him to take action, and it may be issued only when no other
remedy is available and adequate.” Rockhouse Mt. Property Owners Ass’n, Inc. v. Town
of Conway, 127 N.H. 593, 602 (1986).
9
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40.

“A writ of mandamus is used to compel a public official to perform a

ministerial act that the official has refused to perform, or to vacate the result of a public
official’s act that was performed arbitrarily or in bad faith.” In re Petition of CIGNA
Healthcare, Inc., 146 N.H. 683, 687 (2001).
41.

“When an official is given discretion to decide how to resolve an issue

before [her/]him, a mandamus order may require [her/]him to address the issue, but it
cannot require a particular result.” Rockhouse Mt. Property Owners Ass’n, 127 N.H. at
602.
42.

“Th[e] court will, in its discretion, issue a writ of mandamus only where

the petitioner has an apparent right to the relief requested and no other remedy will fully
and adequately afford relief.” In re Petition of CIGNA Healthcare, Inc., 146 N.H. at 687
(emphasis added). “Th[e] court exercises its discretionary power to issue such writs with
caution and forbearance and then only when the right to relief is clear.” Id.
43.

The petitioner’s claim for a writ of mandamus (Count III) fails for several

reasons.
44.

First, a writ of mandamus does not lie against a state agency like the New

Hampshire Attorney General’s Office. It lies against a public official, to compel that
public official to perform a ministerial obligation that the official (a) has the authority to
perform and (b) has refused to perform. The Grafton County Attorney does not have the
authority to remove Officer A.B. from the EES. No other public official has been named
in this action. Thus, the writ of mandamus claim fails for this reason.
45.

Second, the petition fails to identify any ministerial obligation that a

public official from the New Hampshire Attorney General’s Office could perform for
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him/her that it has not performed. As the petition concedes, there is no process for an
officer to be removed from the EES because the underlying conduct for which he/she has
been placed on the EES is, in the individual officer’s opinion, stale or of no further
relevance to future criminal proceedings, nor does the state or federal constitution require
such process. To the contrary, an EES removal process based on staleness would likely
violate both Brady and Laurie and would not extinguish a prosecutor’s independent,
constitutional obligation to provide all exculpatory evidence to the accused in a criminal
matter.
46.

Consequently, the petition fails to plead factual matter establishing a

ministerial obligation which a public official at the New Hampshire Attorney General’s
Office has failed to perform.
47.

Third, the petitioner has not established that he/she has any right to relief

on the allegations of the petition, much less a “clear” right to relief that would justify the
court exercising its discretionary power to issue a writ of mandamus against the New
Hampshire Attorney General’s Office in this action.
48.

Fourth, the petitioner has not pled that any public official has performed

an official act arbitrarily or in bad faith and does not appear to seek to correct any such
action through the writ of mandamus claim.
49.

Consequently, Count III fails to state a claim for a writ of mandamus.

F. Conclusion
50.

For the above reasons, Counts I-IV fail as a matter of law. All of them

must therefore be dismissed.1

1

If the petitioner contends that he/she has been erroneously placed on the EES (and it does not appear that
he/she does), the petitioner may be entitled to a due process remedy through a declaratory judgment action
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51.

Accordingly, and for all of the above reasons, the plaintiff’s Petition

should be dismissed.
WHEREFORE, the New Hampshire Attorney General’s Office respectfully
requests that this court issue an order:
A. Dismissing the plaintiff’s Petition for Declaratory Judgment and Equitable
Relief; and
B. Granting such further relief as the court deems just and equitable.

Respectfully submitted,
THE OFFICE OF THE ATTORNEY
GENERAL
By its attorney,
THE OFFICE OF THE NEW
HAMPSHIRE ATTORNEY
GENERAL

Date: September 13, 2019

By:/s/ Anthony J. Galdieri
Anthony J. Galdieri, Bar # 18594
Senior Assistant Attorney General
Samuel R.V. Garland, Bar # 266273
Attorney
New Hampshire Dept. of Justice
33 Capitol Street
Concord, NH 03301
(603) 271-3650
anthony.galdieri@doj.nh.gov
samuel.garland@doj.nh.gov

in superior court to attempt to prove that the underlying conduct which got him/her placed on the EES in
first instance never occurred or is not substantiated, consistent with Duchesne v. Hillsborough County
Attorney, 167 N.H. 774 (2015) and Gantert v. City of Rochester, 168 N.H. 640 (2016). If the petitioner
prevails in such an action, the New Hampshire Attorney General’s Office has a procedure in place to
remove officers from the EES who present the Office with such a court order. See Law Enforcement
Memorandum, Additional Guidance Concerning the Exculpatory Evidence Schedule,
https://www.doj.nh.gov/criminal/documents/exculpatory-evidence-20180430.pdf (last visited Sept. 9,
2019). The New Hampshire Attorney General’s Office takes no position at this time as to whether such a
declaratory judgment action, if brought by Officer A.B., would be timely under the applicable statute of
limitations or would be barred by other timeliness defenses.
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CERTIFICATE OF SERVICE
I hereby certify that a copy of the foregoing Motion to Dismiss was served
September 13, 2019, to all counsel of record via the court’s electronic filing system.
/s/ Anthony J. Galdieri
Anthony J. Galdieri
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JUDICIAL BRANCH
MERRIMACK COUNTY

SUPERIOR COURT
NO. 217–2020-CV-250
JOHNATHAN DOE
V.

GORDON J. MACDONALD,
In his Capacity as Attorney General for the State of New Hampshire

ORDER
The Attorney General maintains a list available to prosecutors in the state, of law
enforcement officers who have been identified as having “potentially exculpatory evidence
in their personnel files or otherwise.” Duchesne v. Hillsborough Cty. Attorney, 167 N.H. 774,
775 (2015); see also Gantert v. City of Rochester, 168 N.H. 640, 645 (2016) (listing categories of
personnel conduct considered potentially exculpatory or material as impeachment
evidence.)
Johnathan Doe (a pseudonym) is on this list, which is called the Exculpatory
Evidence Schedule (EES). He sued the Attorney General, seeking a declaratory ruling that
his conduct -- which he admits occurred -- does not merit including him on the schedule.
He asks for an injunction requiring the Attorney General to remove his name. The Attorney
General moves to dismiss the complaint for failure to state a claim. In deciding the motion,

ADD072
This is a Service Document For Case: 217-2020-CV-00250
Merrimack Superior Court
10/21/2020 8:16 AM

the facts are taken from the complaint and assumed true for purposes of assessing the
complaint’s sufficiency. New England Backflow, Inc. v. Gagne, 172 N.H. 655, 661 (2019).
In April 2011, Doe was a certified police officer with a local police department when
he responded to a reported domestic disturbance between a male and female. He learned
certain information about the female that caused him concern. Specifically, he was told she
had issues with drugs and alcohol and that her frequent impairment made her a danger to
herself and the couple’s children. She had made statements suggesting she might leave the
country with the children, and in the past had set fire to her home and left the children
alone while she went out to buy liquor. The children lived with their father in
Massachusetts for the past six months, and though there was an agreement on visitation,
the female had a history of not seeing the children for weeks at a time.
The children’s father told Officer Doe that he filed for their sole custody in a
Massachusetts court and had a hearing the next day. Doe learned, however, that the female
obtained a temporary restraining order against the father two weeks earlier from a New
Hampshire judge, and that this order directed the father to relinquish custody of their son
to her. The order was unserved when Officer Doe arrived, so he served it on the father. But
based on his concerns about the child’s well-being if left in the custody of the mother, he
did not direct the father to comply with the order and instead worked with the father’s
attorney to arrange an emergency hearing on custody ex parte before a court in
Massachusetts. During the hearing, Officer Doe informed the Massachusetts judge of his

2
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concerns if the mother had custody of the child, and that court issued its own ex parte
temporary order giving the father custody of the child.
The mother made a complaint to the police department, citing Officer Doe’s decision
to not enforce the New Hampshire court order. After an internal investigation, the police
chief affirmed its finding that Doe’s omission breached department standards of conduct.
Doe acknowledges he did not challenge the police chief’s determination.
This is how matters stood until December 2017, when a successor police chief
informed Doe that his name would be submitted to the Attorney General for placement on
the EES. The reason offered was that the disciplinary finding qualified as conduct requiring
inclusion on the EES under new guidelines issued by the Attorney General. See Attorney
General Law Enforcement Memorandum (March 21, 2017) at 2 (available at
https://www.doj.nh.gov/criminal/documents/exculpatory-evidence-20170321.pdf.)
(including “egregious dereliction of duty” -- defined to include “conduct that implicates an
officer’s . . . disregard for constitutional rules and procedures” -- as “potentially exculpatory
evidence.”)
In August 2019, the third police chief to address the matter wrote the Attorney
General to ask for Doe’s removal from the list. The Attorney General declined, noting that
in the internal disciplinary phase the police chief found that Doe made a “conscious
decision to disregard” a lawful court order; conduct the Attorney General found

3
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“potentially exculpatory.” Doe filed the present complaint, asserting his conduct does not
warrant listing him and contending his inclusion violates federal due process.
His first argument is based on RSA 105:13-b. The statute addresses the prosecutor’s
responsibility in an individual case to determine whether evidence in an officer’s personnel
file is exculpatory and discoverable by the defense, and to ask for in camera review by the
court if the prosecutor is uncertain. See Duchesne v. Hillsborough Cty. Attorney, 167 N.H. at
781. Doe’s reliance on the statute is inapt, however, as it pertains to whether information in
an officer’s personnel file qualifies as exculpatory or impeachment evidence in the context
of a specific prosecution. It does not provide for the court to make a broader finding that
the information could never be material to the defense in any case. As a result, RSA 105:13-b
is not a basis for a court to decide whether information in an officer’s personnel file
qualifies the officer for inclusion on the EES.
Doe’s second argument is that his decision to disregard the New Hampshire court
order on child custody was reasonable and made in good faith. So were he a witness in a
criminal case, he says his omission to follow the court order is not the type of exculpatory
information a prosecutor would be required to disclose to a defendant. He contends the
validity of his decision was borne out by the ex parte order of the Massachusetts court that
countermanded the order of the New Hampshire court and awarded custody of the child to
the father. He also cites the views of the later police chief that the incident did not merit
adding Doe’s name to the EES.

4
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Even if Doe had good reason to act as he did, that does not negate the fact that he
disregarded a lawful court order and was found to have breached department standards of
conduct. There may not be obvious instances in which Doe’s conduct would be material to
the defense, but it falls within a category of potential exculpatory evidence that would need
to be disclosed in the appropriate case – for instance, where it mattered whether Officer
Doe's conduct conformed to legal requirements.
Lastly, Doe makes a perfunctory claim without developed argument that the
Attorney General’s decision to maintain his name on the EES deprives him of his right to
due process. See Complaint, ¶ 33. Doe had an opportunity to challenge the department’s
disciplinary finding and elected not to do so. He doesn’t disagree that the finding was
valid. And with a fair determination that the officer committed the misconduct, “[t]here is
no need for a more formalized hearing or additional process before an officer is placed on
the [EES].” Gantert v. City of Rochester, 168 N.H. at 650 (emphasis included).
For the reasons given, the motion to dismiss as redacted (doc. no. 21) is granted.

SO ORDERED.

DATE: OCTOBER 20, 2020

BRIAN T. TUCKER
PRESIDING JUSTICE

Clerk's Notice of Decision
Document Sent to Parties
on 10/21/2020

5

ADD076

ADD077
This is a Service Document For Case: 217-2020-CV-00176
Merrimack Superior Court
8/27/2020 1:15 PM

ADD078

ADD079

ADD080

ADD081

ADD082

ADD083

ADD084

ADD085

ADD086

ADD087

ADD088

ADD089

Clerk's Notice of Decision
Document Sent to Parties
on 08/27/2020

ADD090

123

ADD091

/(*

124

ADD092

/(*

125

ADD093

/(*

126

ADD094

/(*

127

ADD095

/(*

128

ADD096

/(*

129

ADD097

/(*

130

ADD098

/(*

131

ADD099

/(*

132

ADD100

/(*

133

ADD101

/(*

134

ADD102

/(*

135

ADD103

/(*

136

ADD104

/(*

137

ADD105

/(*

138

ADD106

/(*

139

ADD107

/(*

140

ADD108

/(*

141

ADD109

/(*

142

ADD110

/(*

143

ADD111

/(*

144

ADD112

/(*

145

ADD113

/(*

146

ADD114

/(*

147

ADD115

/(*

148

ADD116

/(*

149

ADD117

/(*

150

ADD118

/(*

151

ADD119

/(*

152

ADD120

/(*

153

ADD121

/(*

154

ADD122

/(*

155

ADD123

/(*

156

ADD124

/(*

157

ADD125

/(*

158

ADD126

/(*

159

ADD127

/(*

160

ADD128

/(*

161

ADD129

/(*

162

ADD130

/(*

163

ADD131

/(*

164

ADD132

/(*

165

ADD133

/(*

166

ADD134

/(*

STATE OF NEW HAMPSHIRE
SUPERIOR COURT
Rockingham, ss
BRYAN F. LAMONTAGNE
v.
TOWN OF DERRY;
DERRY POLICE DEPARTMENT;
OFFICE OF THE NEW HAMPSHIRE ATTORNEY GENERAL; and
NEW HAMPSHIRE POLICE STANDARDS AND TRAINING COUNCIL
218-2019-CV-00338
ORDER
The motions to dismiss filed by the Town of Derry, the Derry Police Department
and the New Hampshire Attorney General are GRANTED because the complaint does
not state a claim upon which relief may be granted.
Plaintiff’s claims against the remaining defendant, the New Hampshire Police
Standards And Training Council (“the Academy”) are dismissed by the court sua sponte
for the same reasons.
* * *
Plaintiff is a certified police officer who seeks to have his name removed from
the “exculpatory evidence schedule” also known as the Laurie list. See State v. Laurie,
139 N.H. 325 (1995). As criminal practitioners know, a Laurie list is kept by each
County Attorney to assist prosecutors in meeting their constitutional obligation to
disclose evidence that might impeach the credibility of police witnesses. In other words,
a Laurie list is a list of police officers with credibility problems. From time to time the
Attorney General has provided written guidance regarding the criteria for placing an
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officer on the list. That guidance, of course, is not the last word on what the due process
clauses of the state and national constitutions require, either with respect to the
disclosure of exculpatory evidence in criminal cases or with respect to the due process
rights of suspect police officers.
According to the complaint, plaintiff was a Derry Police Department recruit and a
cadet at the Academy when he and several other cadets were expelled for cheating and
for possession of contraband study materials. As explained below, those materials
contained the answers to test questions. Pursuant to state regulations, plaintiff was
offered the opportunity for a hearing before the Police Standards and Training Council
before the expulsion order became permanent. See N.H. Code Admin. Rules, Pol
205.01 et. Seq. Plaintiff requested a hearing but later entered into a settlement
agreement pursuant to Pol 205.05. By virtue of the settlement agreement:
A. The allegation that plaintiff “possessed unauthorized study materials” was
sustained;
B. The plaintiff’s discharge (i.e. expulsion) from the Academy remained in effect;
C. Plaintiff remained eligible to start the Academy over if he ever returned to
employment as a police officer; and
D. The other formal grounds for the plaintiff’s expulsion (i.e. cheating and failing
to report rules violations) were withdrawn.
Plaintiff thus agreed to be expelled for the venial offense of “possession of
unauthorized study materials” while spared a finding of guilt on the mortal offense of
“cheating.” However, while the “possession” charge may sound innocuous, in actuality
it was a serious integrity violation for which expulsion was a proportionate response.
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Section D39 of the Academy Manual prohibits cadets from possessing unauthorized
study materials “including copies of tests from the Police Standards and Training
Academies.”1 The forbidden materials include test questions and test answers from
prior years.2 Section D39 expressly requires that any cadet arriving at the Academy
with such contraband either (a) lock it in his or her car, (b) send it home or (c) give it to a
staff member. Section D39(c) explains that, “The purpose of the rule is to provide each
student with an equal chance academically[.]” Thus, the rule against “possession” is a
prophylactic against active cheating. Indeed, why else possess test questions and test
answers in violation of the rule?
Further, the Manual’s definition of “cheating” includes “obtaining or attempting to
obtain test materials or test information improperly from any source.” Thus, there is a
substantial overlap between “possession of unauthorized study materials” and
“cheating.” In this case—as effectively admitted by plaintiff in his complaint—that
overlap is 100%, meaning that he was expelled by agreement for conduct that was, in
fact, a form of cheating. The grounds for the finding that led to plaintiff’s expulsion were

1

The Academy Manual is not attached to the plaintiff’s complaint. However, the
pertinent provisions of the Manual are referenced in the attachments to the compliant.
The text of those provisions are included in the attachments to the Academy’s Answer.
In general, in determining whether a complaint states a claim upon which relief may be
granted the court is limited to the facts set forth in the four corners of the complaint.
However, the court may also consider documents that are referenced or attached to the
complaint. See, Beane v. Dana S. Beane & Company, P.C., 160 N.H. 708, 711 (2010)
(in ruling on a motion to dismiss the court may consider “documents sufficiently referred
to in the complaint”). In this case, the pertinent provisions of the Academic Manual are
directly or indirectly referenced in the complaint.
2

The parties appear to agree that the Academy uses all or many of the same test
questions each year. Therefore, a cadet possessing last year’s questions and answers
would possess many of this year’s questions and answers as well.
3
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recited in the Director’s letter of expulsion (attached to the Complaint) which included
the plaintiff’s admission that (a) he possessed “test questions and answers” from a
recent Academy year,” (b) he knew that he was not allowed to possess these materials
and (c) he actually used these materials prior to taking an exam. The Director’s letter
reciting plaintiff’s admissions was grounded on the report of the investigating Captain
(attached to the Academy’s Answer). Plaintiff has not disputed that he made these
admissions to the Captain; indeed he alleges that he gave truthful answers to the
investigator. Complaint, ¶8. Thus:
A. Plaintiff was expelled, by agreement, for a serious rule violation that involved
a lapse in integrity;
B. That lapse of integrity detracts from the plaintiff’s general credibility. If the
plaintiff testifies for the State in a criminal case, the fact of his expulsion from the
Academy and the reasons for the expulsion must be disclosed to the defense.
B. Plaintiff was given notice of the accusations and actively participated in the
investigation;
C. Plaintiff was given the opportunity for a due process hearing to determine
factual disputes, but he expressly waived that opportunity by instead entering into a
settlement agreement; and
D. The settlement agreement did not reverse, vacate or modify any of the factual
findings of the investigation.
Therefore, the court concludes that there was abundant evidence to support
placing the plaintiff on the Laurie list. Further, the court concludes that the plaintiff
received sufficient due process to satisfy Gantert v. City of Rochester, 168 N.H. 640
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(2016). To be sure, plaintiff was never given the opportunity for a Laurie list-specific
hearing. However, plaintiff had the opportunity for a hearing regarding the underlying
facts. Under the almost sui generis facts of this case that is all that was required.
The Complaint does not state a claim for removal from the Laurie list. Plaintiff’s
other claims fail because they are all predicated on the assumption that plaintiff was
improperly placed on the Laurie list. The Derry Police Department did not defame
plaintiff when its Chief placed him on the Laurie list, notwithstanding the fact that the
Chief recited the original grounds for plaintiff’s expulsion rather than the narrowed
grounds reflected in the settlement agreement. Likewise, the Derry Police Department
did not intentionally interfere with plaintiff’s current or potential contractual relations
when its Chief, after consultation with the County Attorney and Attorney General placed
plaintiff on the Laurie list.

April 27, 2020
__________________
Andrew R. Schulman,
Presiding Justice

Clerk's Notice of Decision
Document Sent to Parties
on 04/28/2020
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