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QUESTIONS PRESENTED 

1. Did the Superior Court err in holding that RSA 105:13-b does not apply to 
Petitioners’ Chapter 91-A request for the EES List because RSA 105:13-b’s procedures 
only concern when a police officer is “serving as a witness in any criminal case”?  See Part 
I.A infra. 

 
2. Did the Superior Court err in holding that, even if RSA 105:13-b applies to 

Petitioners’ Chapter 91-A request, the EES List is not a police “personnel file” record under 
RSA 105:13-b?  See Part I.B infra. 

 
3. If RSA 105:13-b categorically exempts the EES List from disclosure under 

Chapter 91-A, would that constitute an “unreasonable restriction” on the public’s right of 
access in violation of Part I, Article 8 of the New Hampshire Constitution?  See Part I.D 
infra. 
 

4. Did the Superior Court err in holding that the EES List is not exempt from 
disclosure under RSA 91-A:5, IV’s exemption for “internal personnel practices”?  See Part 
II infra. 

 
5. Did the Superior Court err in holding that the EES List is not exempt from 

disclosure under RSA 91-A:5, IV’s exemption for “personnel … files”?  See Part III infra. 
 

 6.  Is the EES List exempt from disclosure under RSA 91-A:5, IV’s exemption 
for “other files whose disclosure would constitute invasion of privacy”?  See Part IV infra. 
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STATEMENT OF THE CASE AND THE FACTS 

The Department of Justice currently maintains a secret list of police officers who 

have engaged in sustained misconduct that reflects negatively on their credibility or 

trustworthiness.  In 2004, the Department required county attorneys to create similar so-

called “Laurie Lists” to assist prosecutors in complying with their obligations under Brady 

v. Maryland, 373 U.S. 83 (1963).  App. II 198-215.  On March 21, 2017, the Department 

centralized the process and created its own statewide list of officers who have engaged in 

misconduct related to their credibility or truthfulness.  The Department called this new 

statewide list the Exculpatory Evidence Schedule (hereinafter, the “EES List” or “List”).  

The Department’s new process, which it updated in a subsequent April 30, 2018 

Memorandum, strengthened due process protections for the officers on the List.  App. I 

200-219; App. II 239-44.  The police applauded these due process protections.  App. II 

217-218.  As of January 8, 2020, 275 officers are on the EES List.  Id.  It is unclear how 

many of these officers still work in law enforcement or are even alive.  The redacted current 

version of the EES List is attached at Petitioners’ Addendum (“Add.”) 49-63.   

The Department’s policy of keeping the EES List secret is not only legally incorrect, 

but it also shields officers who have engaged in serious misconduct.  The current List 

includes officers who have engaged in, for example, “criminal” or “unlawful” conduct, 

“deliberate lie[s]” during court cases, and “falsifying reports or records.”  Id.  The 

Department’s policy also protects (i) officers charged with and/or convicted of criminal 

conduct that resulted in placement on the List, (ii) officers who have been terminated as a 

result of the conduct that led to placement on the List, (iii) officers who have exhausted 

internal grievance procedures, and (iv) officers where there would be no dispute that 

disclosures would need to be made to defendants in every case in which the officer is a 

testifying witness.  For example, the Department is potentially protecting Claremont police 

officers Ian Kibbe and Mark Burch.  These officers performed an illegal search and 

falsified official reports, which caused prosecutors to drop at least 20 cases.  See App. II 

273-77.  Both were terminated, and Mr. Kibbe ultimately pled guilty to two misdemeanors.  
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See App. II 278-81, 290-94.  This secrecy serves no public interest.  The Department must 

produce the List.   

SUMMARY OF ARGUMENT 

 This Court should affirm the Superior Court’s decision ordering the release of the 

EES List for several reasons.  First, RSA 105:13-b does not exempt the List from 

disclosure.  As the Superior Court correctly held, RSA 105:13-b does not apply to 

Petitioners’ Chapter 91-A request because RSA 105:13-b only implicates how “police 

personnel files” are handled when “a police officer … is serving as a witness in [a] criminal 

case.”  See RSA 105:13-b, I.  See Part I.A infra.  Moreover, as the Superior Court correctly 

held, even if RSA 105:13-b applies to Petitioners’ Chapter 91-A request, the EES List is 

not a “police personnel file” record under RSA 105:13-b.  This is because the List is neither 

in an officer’s “personnel file” nor used for human resources purposes.  The Department 

does not employ the officers on the List.  See Part I.B infra.  Second, as the Superior Court 

correctly held, the EES List is not exempt from disclosure under RSA 91-A:5, IV’s 

exemption for “internal personnel practices.”  The List is not an “internal personnel” record 

because it (i) is maintained by the Department outside of an officer’s personnel file and (ii) 

does not have a human resource purpose.  See Part II infra.  Third, as the Superior Court 

correctly held, the EES List is not exempt from disclosure under RSA 91-A:5, IV’s 

exemption for “personnel … files.”  Again, the List is not a “personnel” record because it 

does not have a human resource purpose.  See Part III infra.  Finally, the EES List is not 

exempt from disclosure under RSA 91-A:5, IV’s exemption for “other files whose 

disclosure would constitute invasion of privacy.”  Here, the public interest balancing 

analysis favors disclosure where the List encompasses the sustained misconduct of police 

officers.  These officers work for the public.  See Part IV infra. 

ARGUMENT 

“Openness in the conduct of public business is essential to a democratic society.  

The purpose of this chapter is to ensure both the greatest possible public access to the 

actions, discussions and records of all public bodies, and their accountability to the people.”  

RSA 91-A:1 (emphasis added).  Consistent with this principle, courts resolve questions 
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under the Right-to-Know Law “with a view to providing the utmost information in order 

to best effectuate the statutory and constitutional objective of facilitating access to all 

public documents.”  Union Leader Corp. v. N.H. Housing Fin. Auth., 142 N.H. 540, 546 

(1997).  Courts, therefore, construe “provisions favoring disclosure broadly, while 

construing exemptions narrowly.”  Goode v. N.H. Office of the Legislative Budget 

Assistant, 148 N.H. 551, 554 (2002).   

I. RSA 105:13-b Does Not Apply to this Chapter 91-A Request Seeking the EES 
List.   
A. As the Superior Court Correctly Held, RSA 105:13-b Does Not Apply to 

Petitioners’ Chapter 91-A Request Because RSA 105:13-b Only 
Concerns When a Police Officer is “Serving as a Witness in Any 
Criminal Case.” 

 
As the Superior Court correctly held, RSA 105:13-b does not apply to Petitioners’ 

Chapter 91-A request.  This is for two reasons. 

First, RSA 105:13-b does not implicate Petitioners’ Chapter 91-A request because 

RSA 105:13-b only concerns how “police personnel files” are handled when “a police 

officer … is serving as a witness in any criminal case.”  See RSA 105:13-b, I.  As the 

Superior Court explained:  

By its plain terms, RSA 105:13-b, I, applies to exculpatory evidence contained 
within the personnel file “of a police officer who is serving as a witness in any 
criminal case.”  Under this statute, the mandated disclosure is to the defendant in 
that criminal case.  Here, in contrast, there is no testifying officer, pending criminal 
case, or specific criminal defendant.  Rather, petitioners seek disclosure of the EES 
to the general public.   
 

Add. 39 (Page 3).1   

                                                 
1 The Department’s reliance on the sentence “[t]he remainder of the file shall be treated as 
confidential and shall be returned to the police department employing the officer,” see RSA 
105:13-b, III, is to no avail.  This language concerning confidentiality simply indicates that, 
in the context of a criminal case, the “remainder of the file” that is not exculpatory is to be 
returned to the police department, treated as “confidential” in the criminal case, and not 
disclosed to the defendant.  Indeed, the exculpatory portions of the file are specifically not 
confidential under this statute, as the statute requires that they “shall be disclosed to the 
defendant.”  RSA 105:13-b, I.  
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Significantly, in Officer A.B. v. Grafton County Attorney, No. 215-2018-cv-00437 

(Grafton Cty. Sup. Ct.) where an officer was seeking removal from the List, the Department 

agreed with the position of Petitioners.  There, the Department correctly argued that, “[b]y 

its plain terms, the procedure in RSA 105:13-b only applies when a police officer is ‘serving 

as a witness in any criminal case.’”  Add. 80-81 (Page 3, ¶¶ 12-15) (emphasis added).  The 

Department takes a different position in this case.  However, just as that officer was 

correctly barred from invoking RSA 105:13-b outside the context of a criminal prosecution, 

so too is the Department here.   

Nothing in RSA 105:13-b suggests that this statute implicates or trumps the Right-

to-Know Law.  Nor does RSA 105:13-b meet the “clear legislative mandate” test to 

establish a statutory privilege for “police personnel file” information in the context of a 

public records request.  See Marceau v. Orange Realty, 97 N.H. 497, 499-500 (1952) 

(noting that statutory privileges “will be strictly construed”).  RSA 105:13-b’s plain terms 

reflect that the legislature never intended this law to alter or interfere with the public’s 

access to information under Chapter 91-A—a statute that serves a broader purpose to 

educate the public about what the government is up to.  If the legislature had intended RSA 

105:13-b to completely exempt all police personnel files from disclosure under the Right-

to-Know Law, it would have said so as it has done elsewhere.2   

Second, to the extent there is any textual ambiguity (and there is none), the 1992 

legislative history of RSA 105:13-b refutes the Department’s contention that this statute 

creates an exemption under Chapter 91-A.  See State v. Brouillette, 166 N.H. 487, 494-95 

(2014) (“Absent an ambiguity, we will not look beyond the language of the statute to 

discern legislative intent.”).  Amicus curiae New Hampshire Association of Chiefs of 

Police introduced RSA 105:13-b in 1992.  The focus of the bill was merely to create a 

                                                 
2 See, e.g., RSA 659:13, III (“If a voter on the nonpublic checklist executes an affidavit in 
accordance with subparagraph I(c), the affidavit shall not be subject to RSA 91-A.”); RSA 
659:95, II (“Ballots, including cast, cancelled, and uncast ballots and successfully 
challenged and rejected absentee ballots still contained in their envelopes, prepared or 
preserved in accordance with the election laws shall be exempt from the provisions of RSA 
91-A ….”). 
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process—which previously had been ad hoc—for how police personnel file information 

would be disclosed to defendants in the context of criminal cases.  As the police chief 

representing the New Hampshire Association of Chiefs of Police testified: “Attempts to 

get information from private files of police officers is nothing more than a fishing 

expedition on the part of defense attorneys.”  See App. II 128 (Complete 1992 RSA 105:13-

b Legislative History) (emphasis added); see also App. II 159 (Police Chief’s Association 

addressing concern of “potential abuse by defense attorneys throughout the state intent on 

fishing expeditions”) (emphasis added).      

Moreover, the legislature specifically rejected any notion that this statute would 

constitute an exemption under Chapter 91-A.  In the first paragraph of the original proposed 

version of RSA 105:13-b, the bill contained a sentence stating, in part, that “the contents 

of any personnel file on a police officer shall be confidential and shall not be treated as a 

public record pursuant to RSA 91-A.”  App. II 126 (Complete 1992 RSA 105:13-b 

Legislative History).  In January 14, 1992 testimony before the House Judiciary 

Committee, Petitioner Union Leader Corporation objected to this blanket exclusion:  

This morning we are discussing a bill that would not reinforce the existing 
protection of the privacy of New Hampshire’s police, but instead would give them 
extraordinary status as men and women above the laws that apply to others.  It would 
establish our police as a special class of public servants who are less accountable 
than any other municipal employees to the taxpayers and common citizens of our 
state.  It would arbitrarily strip our judges of their powers to release information that 
is clearly in the public benefit.  It would keep citizens from learning of misconduct 
by a police officer …. The prohibition in the first paragraph of this bill is absolute.   
 

App. II 135-36 (Complete 1992 RSA 105:13-b Legislative History).  Following this 

objection, the legislature amended the bill to delete this categorical exemption for police 

personnel files under Chapter 91-A.  The legislature’s amendment establishes that it never 

intended RSA 105:13-b to give the police special, categorical protections for their 

personnel file information that are not afforded to other public employees.  See Reid v. N.H. 

AG, 169 N.H. 509, 528 (2016) (holding that the “personnel file” exemption under RSA 91-

A:5, IV implicating public employees is not categorical, but rather is subject to public 

interest balancing).  Nonetheless, the Department’s strained interpretation of RSA 105:13-
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b unilaterally bestows upon police officers the very special protections that the legislature 

deliberately rejected.  

B. As the Superior Court Correctly Held, Even if RSA 105:13-b Applies to 
Petitioners’ Chapter 91-A Request, the EES List is Not a Police 
“Personnel File” Record Under RSA 105:13-b. 

 
Even if RSA 105:13-b applies to Chapter 91-A requests like this one, the Superior 

Court held that “the EES is not a personnel file within the meaning of the statute.”  Add. 

39, 41-42 (Page 3, 5-6).  This conclusion is correct for two independent reasons.     

First, the List does not satisfy the definition of being “personnel” under RSA 

105:13-b because the nature and character of the document is not human resources related.  

As this Court has explained in the Chapter 91-A context, the term “personnel” “refers to 

human resources matters,” including with respect to the hiring of prospective employees. 

Reid, 169 N.H. at 522 (citing Milner v. Dep’t of Navy, 562 U.S. 562, 569 (2011)); see also 

Clay v. City of Dover, 169 N.H. 681, 686 (2017) (applying definition of “personnel” to 

hiring, “which is a classic human resources function”).  The Massachusetts Court of 

Appeals has similarly explained that “personnel” means documents “useful in making 

employment decisions regarding an employee.”  Worcester Telegram & Gazette Corp. v. 

Chief of Police of Worcester, 58 Mass. App. Ct. 1, 8 (2003).  Whether a record satisfies the 

definition of “personnel” is not dependent on its location; rather, the focus is on the “nature 

and character” of the document.  Id. at 5, 7.   

Here, the nature and character of the List is not to make employment or human 

resources decisions regarding the officer, but rather to ensure that prosecutors make 

appropriate disclosures to defendants under Brady.  The Department does not employ the 

officers, nor are the officers prospective employees.  The Department has acknowledged 

that it does not “conduct[] any additional analysis nor reviews any particular personnel files 

as part of an officer’s placement the list.”  App. II 32.  Rather, the Department “merely 

takes the personnel information provided and enters it into the spreadsheet.”  Id.  The 

Department had even admitted that the List has no employment purpose, stating that it 

exists “for the singular purpose of establishing a reference tool for prosecutors to initiate 
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their inquiry as to the existence of exculpatory evidence as to a particular defendant’s 

criminal matter.”  App. II 32 (emphasis added).  This admission should end the matter.      

The Department and Amici claim that the EES List is “personnel” information 

because the List is derived from officers’ “personnel files” reviewed by police chiefs.  See 

State’s Br. at 24, 26.  However, the fact that the List may contain information that is also 

separately reflected in an officer’s personnel file maintained by an employer does not mean 

that the List is a “personnel” record.  As the Worcester Telegram & Gazette Corp. Court 

correctly explained, the analysis is focused on the “nature and character” of the record and 

how it is used.  See 58 Mass. App. Ct. at 10 (“[T]he nature and character of the document 

determines whether it is ‘personnel [file] or information.’  Put differently, the same 

information may simultaneously be contained in a public record and in exempt ‘personnel 

[file] or information.’”); see also Hounsell v. North Conway Water Precinct, 154 N.H. 1, 

4 (2006) (noting focus of whether the record “was generated in the course of an 

investigation of claimed employee misconduct”).  Unlike the memorandum at issue in 

Worcester Telegram that had the human resource purpose of facilitating discipline—and 

like the internal affairs records in question in that same case—the “nature and character” 

of the EES List is neither human resource related nor generated by the Department “in the 

course of an investigation of claimed employee misconduct.”  Hounsell, 154 N.H. at 4. 

Second, even if the List constitutes “personnel” information, RSA 105:13-b applies 

only to documents physically in the personnel “files” of police officers.  See RSA 105:13-

b, I.  While the definition of “personnel” is not dependent on the location of the record, 

RSA 105:13-b’s use of the term “file” limits the statute’s reach and makes the record’s 

location key to the statute’s application.  As the Department concedes, the EES List “does 

not physically reside in any specific police officer’s personnel file.”  See State’s Br. at 20.  

This should end this Court’s inquiry, as it did for the Superior Court, which held the 

following: “[T]he Court finds a plain reading of the statute reflects that the legislature 

intended to limit RSA 105:13-b’s confidentiality to the physical personnel file itself …. 
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There is no mention of personnel information in RSA 105:13-b, let alone an indication the 

legislature intended to make such information confidential.”  Add. 42 (Page 6).3  

C. The Department’s “Administrative Gloss” Theory Fails. 
 
The Department’s “administrative gloss” theory fails for several independent 

reasons.  See State’s Br. at 27-31.  First, this theory is without merit because RSA 105:13-

b unambiguously does not apply to the List.  This Court has explained that the “[l]ack of 

ambiguity in a statute or ordinance … precludes application of the administrative gloss 

doctrine.”  In re Kalar, 162 N.H. 314, 322 (2011) (reciting administrative gloss standard).  

As the Superior Court correctly ruled—and as explained above in Parts I.A-B—RSA 

105:13-b is clear.  Nowhere in the text of the statute is there mention of a record bearing 

any resemblance to the List, nor is the List a “police personnel file” document under RSA 

105:13-b’s plain terms.  Add. 45 (Page 9).   

Second, the administrative gloss doctrine does not apply because the Department 

has not “interpreted [RSA 105:13-b] in a consistent manner” and applied it to the 

Department’s EES List “over a period of years without legislative interference.”  See Kalar, 

162 N.H. at 321-22.  At the outset, the Department’s 2004 and 2017 Memoranda addressing 

the List’s confidentiality do not explicitly rely upon RSA 105:13-b.  App. II 202; App. I 

210.  Moreover, while the Department took the position that separate so-called “Laurie 

Lists” in the possession of counties from 2004 to 2017 were confidential, the Department 

has only retained the EES List at issue here since the creation of the March 21, 2017 Foster 

Memorandum.  App. I 210.  It can hardly be said that the legislature acquiesced to a 

confidentiality decision concerning the Department’s List that has only existed for less than 

                                                 
3 While RSA 105:13-b is limited to police officer “personnel files,” the Massachusetts 
statute at issue in Worcester Telegram is broader in addressing “personnel file or 
information.”  Worcester Telegram, 58 Mass. App. Ct. at 10 (emphasis added).  Moreover, 
the State’s reference to Ass’n for L.A. Deputy Sheriffs v. Superior Court, 447 P.3d 234 (Cal. 
2019) is inapposite.  See State’s Br. at 20.  That case interpreted a California statute 
deeming as confidential information “obtained from” certain personnel records and records 
of citizen complaints.  Id. at 239.  However, RSA 105:13-b specifically does not include 
this broader “obtained from” language, and is instead limited to “files.”   
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three years.  Moreover, none of the three bills considered and rejected by the legislature 

referenced in the State’s brief specifically addressed the confidentiality of the List; rather, 

they addressed the procedure for handling officer personnel files in criminal cases currently 

in RSA 105:13-b.  See State’s Br. at 28.  In fact, when considering the only known bill 

specifically addressing the confidentiality of the EES List—2019 HB155—the Senate took 

no position on the Department’s policy of secrecy and instead expressed a desire to await 

the outcome of this case before taking action.4   

   Third, the Department is not entitled to deference because of its constitutional 

interest in administering justice and supervising all law enforcement.  See State’s Br. at 29-

30.  Of course, the Department also has a competing obligation to correctly interpret and 

apply statutes like RSA 105:13-b.  Rather than effectuate the Department’s constitutional 

responsibility to administer justice, its policy of secrecy undermines this responsibility and 

damages public confidence in the administration of justice.  Transparency would promote 

the administration of justice by helping ensure that (i) prosecutors have made and will make 

appropriate disclosures, and (ii) officers who are found to have engaged in misconduct—

like, for example, former Claremont police officer Ian Kibbe, and Manchester Detectives 

Darren Murphy and Aaron Brown who were terminated after allegations of coercing a 

woman facing criminal charges to have sex (App. I 263-267)—are actually on the List and 

have been the subject of disclosures.  Transparency does not just help defense lawyers.  It 

helps the public.  It will either instill confidence that the system is working correctly or 

shed led light on its failures. 

Fourth, the Department and Amici’s reliance on Gantert v. City of Rochester, 168 

N.H. 640 (2016) and Duchesne v. Hillsborough Cty. Atty., 167 N.H. 774 (2015) is 

                                                 
4 The House of Representatives passed HB 155 on March 14, 2019.  On January 8, 2020, 
the Senate voted to refer the bill to interim study in light of this litigation.  See Jan. 8, 2020 
Senate Floor Discussion on HB155 (Senator Harold French stating on the Senate floor: 
“[T]his is being challenged now.  Although the intention of the bill has merits, there is a 
need to further examine this language before moving forward.”), http://sg001-
harmony.sliq.net/00286/Harmony/en/PowerBrowser/PowerBrowserV2/20200108/2029/2
1415#agenda_ (at 12:14:13). 

http://sg001-harmony.sliq.net/00286/Harmony/en/PowerBrowser/PowerBrowserV2/20200108/2029/21415#agenda_
http://sg001-harmony.sliq.net/00286/Harmony/en/PowerBrowser/PowerBrowserV2/20200108/2029/21415#agenda_
http://sg001-harmony.sliq.net/00286/Harmony/en/PowerBrowser/PowerBrowserV2/20200108/2029/21415#agenda_
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misplaced.  See State’s Br. at 27.  These cases say nothing about public disclosure of the 

EES List under Chapter 91-A.  Instead, these cases only concerned police officers 

challenging their placement on the EES List on due process grounds.  The parties in these 

cases—both the officers and government entities—never questioned the propriety of 

treating the EES List as confidential under RSA 105:13-b.  This is not surprising.  The 

officers challenging placement on the EES List would receive the benefit of such 

confidentiality, and the adverse prosecuting entities were merely reciting the Department’s 

(erroneous) legal conclusion that the EES List is confidential.  This Court’s statements in 

these cases merely reflect, without any legal analysis, the parties’ uncontested and 

unlitigated positions concerning the confidentiality of the EES List under RSA 105:13-b.  

In short, these cases stand for the proposition that officers have a liberty interest concerning 

placement on the EES List.  These decisions say nothing about the Right-to-Know Law or 

depriving the public of access to the List after placement has occurred.5    

Finally, the Department’s “administrative gloss” theory fails because it runs counter 

to statutory construction rules that apply in public records disputes.  New Hampshire courts 

have made clear that, in Chapter 91-A disputes, they should not defer to an agency’s 

interpretation, but rather should construe “provisions favoring disclosure broadly, while 

construing exemptions narrowly.”  Goode, 148 N.H. at 554.  This interpretative rule 

resolves questions “with a view to providing the utmost information in order to best 

effectuate the statutory and constitutional objective of facilitating access to all public 

documents.” Union Leader Corp., 142 N.H. at 546 (citation omitted).  This Court cannot 

discard this interpretative rule by simply deferring to the Department’s erroneous 

interpretation that few may have known about and, until now, no one may have had the 

legal resources, legal expertise, or political will to challenge.  

                                                 
5 New Hampshire law makes available to the public disposed-of complaints concerning 
lawyers and judges (including those that are unfounded).  See N.H. Sup. Ct.  R. 
37(20)(b)(1); N.H. Sup. Ct.  R. 40(3)(b); see also N.H. Attorney Discipline System, 
available at http://www.nhattyreg.org/search.php. 

http://www.nhattyreg.org/search.php
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In sum, this Court, not the Department, is “the final arbiter[] of the legislature’s 

intent as expressed in the words of a statute considered as a whole.”  Kalar, 162 N.H. at 

322.  This Court should not “be so star-struck by it that we must defer to the agency at the 

first sign of uncertainty about the meaning of the words” that the legislature chose.  See 

Castañeda v. Souza, 810 F.3d 15, 23 (1st Cir. 2015) (equally divided court discussing 

Chevron deference).6  Government decisions to violate Chapter 91-A do not become any 

less unlawful because they have been done for years.  If the Department disagrees with the 

law and its disclosure obligations, then it is the obligation of the Department—not 

Petitioners—to make its case before the legislature rather than unilaterally impose its own 

policy preference that is inconsistent with RSA 105:13-b’s plain terms.  In the meantime, 

whatever policy criticisms the Department may have of the legislature’s approach in RSA 

105:13-b are outside the purview of this Court.  See Boehner v. State, 122 N.H. 79, 85 

(1982) (“our task is not to second-guess the legislature or question the factors which went 

into its decision”).   

D. Alternatively, if RSA 105:13-b Categorically Exempts the EES List from 
Disclosure Under Chapter 91-A, that Would Violate Part I, Article 8 of 
the New Hampshire Constitution. 

 
If the Court concludes that RSA 105:13-b categorically exempts the EES List from 

disclosure under Chapter 91-A, then RSA 105:13-b would constitute an “unreasonable 

restriction” on the public’s right of access in violation of Part I, Article 8 to the New 

Hampshire Constitution as applied to Chapter 91-A requests.   

This Court must employ a balancing analysis to address whether RSA 105:13-b, as 

it applies to a Chapter 91-A request for the EES List, violates Article 8.  “To determine 

whether restrictions are reasonable, we balance the public’s right of access against the 

competing constitutional interests in the context of the facts of each case.  The 

reasonableness of any restriction on the public’s right of access to any governmental 

                                                 
6 This Court must be mindful that “a statute may foreclose an agency’s preferred 
interpretation despite such textual ambiguities if its structure, legislative history, or purpose 
makes clear what its text leaves opaque.”  Id. (quoting Council for Urological Interests v. 
Burwell, 790 F.3d 212, 221 (D.C. Cir. 2015)).  



18  

proceeding or record must be examined in light of the ability of the public to hold 

government accountable absent such access.”   Sumner v. N.H. Sec’y of State, 168 N.H. 

667, 669-70 (2016) (emphasis added).  As explained in Part III.B infra which engages in 

this balancing analysis, this restriction is unreasonable.   

II. The “Internal Personnel Practices” Exemption Under RSA 91-A:5, IV Does 
Not Apply to the EES List. 

 
A. As the Superior Court Correctly Held, the EES List Does Not Reflect  

an “Internal Personnel Practice” Under RSA 91-A:5, IV. 
 
The EES List does not constitute an exempt “internal personnel practice” record 

under RSA 91-A:5, IV for two independent reasons.    

First, the Superior Court was correct in concluding that the List is not an “internal” 

document.  “Internal” has a distinct meaning, yet the Department conflates this term with 

“personnel.”  The term “internal” means “existing or situated within the limits … of 

something.”  Reid, 169 N.H. at 523.  For information to be deemed “internal,” “the agency 

must typically keep the records to itself for its own use.”  Clay, 169 N.H. at 687 (quoting 

Milner, 562 U.S. at 570-71).  Viewing the term “internal” as an important limitation on the 

scope of this exemption, the Reid Court explained that “we construe ‘internal personnel 

practices,’ to mean practices that exist[ ] or [are] situated within the limits of employment.”  

Reid, 169 N.H. at 523.  Here, the List is not an “internal” record because it is not “situated 

within the limits of employment.”  As the Superior Court correctly explained, the List is 

maintained externally by the Department, and thus is not maintained by officers’ employers 

for their own use.  The Department does not employ these officers.  Add. 47 (Page 11).  

Indeed, this case is identical to Reid where this Court held that documents concerning the 

Attorney General’s investigation of the Rockingham County Attorney were not “internal” 

because the Attorney General was not the employer of a county attorney.  Reid, 169 N.H. 

at 525.  Fenniman, Hounsell, and Clay are distinguishable because, unlike the EES List, 

the documents at issue there were compiled, maintained, and used by the employer for its 

own use.   
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Second, for all the reasons explained in Part I.B supra, the Superior Court was 

correct in holding that the EES List is not a “personnel” document.   

B. Even if the EES List Does Reflect an “Internal Personnel Practice” 
Under RSA 91-A:5, IV, This Court Must Weigh the Public Interest in 
Disclosure Against the Privacy and Governmental Interests in 
Nondisclosure.   

 
Even if the EES List satisfies the definition of an “internal personnel practice,” this 

Court must still engage in a balancing analysis where it weighs the public interest in 

nondisclosure against the privacy and governmental interests in nondisclosure.  The 

question of whether such public interest balancing is required is before this Court in three 

pending cases that were heard on November 20, 2019.  As explained in Part III.B infra, 

this balancing analysis requires disclosure, and therefore the List is not exempt.   

III. The “Personnel” File Exemption Under RSA 91-A:5, IV Does Not Apply to 
the EES List. 

 
A. As the Superior Court Correctly Held, the EES List is Not a 

“Personnel” File Document Under RSA 91-A:5, IV. 
 

RSA 91-A:5, IV exempts “personnel … files whose disclosure would constitute 

invasion of privacy.”  As the Superior Court correctly held—and as explained in Parts I.B 

and II.A supra—the EES List is not a “personnel” file document.   

B.  Even if the EES List is a “Personnel” File Document Under RSA 91-
A:5, IV, the List Should Be Disclosed Because the Public Interest in 
Disclosure Far Outweighs Any Privacy and Governmental Interest in 
Nondisclosure. 

 
Even if the EES List is a “personnel” file document, this Court must balance the 

public’s interest in disclosure against any privacy and governmental interests in 

nondisclosure.  See Reid, 169 N.H. at 528.  As this Court has explained: 

When considering whether disclosure of public records constitutes an invasion of 
privacy under RSA 91-A:5, IV, we engage in a three-step analysis.  First, we 
evaluate whether there is a privacy interest at stake that would be invaded by the 
disclosure.  Second, we assess the public’s interest in disclosure.  Third, we balance 
the public interest in disclosure against the government’s interest in nondisclosure 
and the individual’s privacy interest in nondisclosure.   
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Prof’l Firefighters of N.H. v. Local Gov’t Ctr., 159 N.H. 699, 707 (2010) (citations and 

internal quotations omitted).  In applying this test, the burden on the government is a 

“heavy” one.  Lambert v. Belknap Cty. Convention, 157 N.H. 375, 379, 385 (2008). 

1. The Public Interest in Disclosure is Compelling. 
 

The public interest in disclosing the names of the officers on the EES List is 

compelling and obvious.   

First, the Department does not contest that the List identifies officers who have 

engaged in sustained misconduct.  See State’s Br. at 20, 24.  But this is not just any 

misconduct.  This is misconduct implicating trustworthiness and credibility.  These traits 

go to the core of an officer’s ability to testify and perform his or her job.  This Court has 

repeatedly stated that uncovering government misconduct is a paramount interest that 

Chapter 91-A aims to accomplish.  See, e.g., Union Leader Corp. v. N.H. Retirement Sys., 

162 N.H. 673, 684 (2011) (noting that a public interest existed in disclosure where the 

“Union Leader seeks to use the information to uncover potential governmental error or 

corruption”); Prof’l Firefighters of N.H., 159 N.H. at 709 (“Public scrutiny can expose 

corruption, incompetence, inefficiency, prejudice and favoritism.”); see also NHCLU v. 

City of Manchester, 149 N.H. 437, 442 (2003) (“[t]he public has a strong interest in 

disclosure of information pertaining to its government activities”). 

Courts outside of New Hampshire have similarly recognized the obvious public 

interest where disclosure will educate the public on “the official acts of those officers in 

dealing with the public they are entrusted with serving.”  Cox v. N.M. Dep't of Pub. Safety, 

242 P.3d 501, 507-08 (N.M. Ct. App. 2010); see also, e.g., Rutland Herald v. City of 

Rutland, 84 A.3d 821, 825 (Vt. 2013) (“As the trial court found, there is a significant public 

interest in knowing how the police department supervises its employees and responds to 

allegations of misconduct.”; ordering disclosure of employee names); Baton Rouge/Parish 

of East Baton Rouge v. Capital City Press, L.L.C., 4 So.3d 807, 809-10, 821 (La. Ct. App. 

1st Cir. 2008) (holding the public interest in names and records of investigation into police 

officers’ use of excessive force trumps officers’ privacy interest); Burton v. York County 
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Sheriff's Dep’t., 594 S.E.2d 888, 895 (S.C. Ct. App. 2004) (“[i]n the present case, we find 

the manner in which the employees of the Sheriff’s Department prosecute their duties to 

be a large and vital public interest that outweighs their desire to remain out of the public 

eye”); Kroeplin v. Wis. Dep’t of Nat. Res., 725 N.W.2d 286, 303 (Wis. Ct. App. 2006) 

(“[t]he public has a particularly strong interest in being informed about public officials who 

have been derelict in [their] duty”) (quotations omitted). 

There is clear value to the public in knowing the identities of the officers on the List.  

The public will learn if any of these officers are currently patrolling the streets and, if so, 

who they are and generally what they did.  The public can then evaluate this information 

and, if appropriate, ask why these individuals are still employed using public funds.  For 

example, in Manchester and Nashua as of August 2018, two employed officers in each 

department were on the List.  App. I 83-84, 91.  Without knowing who is on the List, 

citizens in Manchester and Nashua cannot conclude with certainty that all officers they 

encounter on the streets are trustworthy and credible.  This hurts public confidence in 

policing.  See Rutland Herald, 84 A.3d at 826 (“redacting the employees’ names would 

cast suspicion over the whole department and minimize the hard work and dedication 

shown by the vast majority of the police department”).  And, for those on the List who are 

no longer in law enforcement, these names must be disclosed because (i) these officers 

could still be testifying witnesses, and (ii) this information could be used by the public to 

ask important questions about whether and how these officers were disciplined and how 

long they stayed employed by the department.  The public can use this information to 

evaluate whether departments are in need of reform.    

Second, disclosure is critical because it will help defense attorneys and the public 

evaluate whether prosecutors have been making appropriate disclosures.  Currently, this 

process is secret with no ability to verify compliance.  As this Court has held, “[b]ecause a 

prosecutor must be publicly accountable for his or her decisions, the public should have 

access to information that will enable it to assess how prosecutors exercise the tremendous 

power and discretion with which they are entrusted.”  See Grafton Cty. Atty.’s Office v. 

Canner, 169 N.H. 319, 328 (2016).  Here, disclosing the List will provide greater assurance 



22  

that prosecutors and officers will make the appropriate disclosures to defendants in the 

future because defense attorneys would then be able to cross check the List with the list of 

testifying officers they receive in individual cases.  Today, defense attorneys simply have 

to trust that they are receiving the required disclosures.  Making the List public will also 

help defense attorneys and the press assess whether prosecutors have made appropriate 

disclosures in prior cases.  Such a forensic review may disclose that the system has operated 

fine in secret.  Alternatively, it may disclose that the system has broken down and needs 

reform, thereby entitling some defendants to new trials under Laurie.  In short, disclosure 

is necessary “so that [the public] can be confident in the operation of their government.”  

City of Baton Rouge, 4 So.3d at 809-10, 821.    

Transparency is especially important here because we know that prosecutors have 

not made necessary disclosures to defendants on multiple occasions.  App. I 28-30, ¶¶ 44-

46.  For example, for decades, prosecutors failed to disclose to defendants a documented 

lie told by a Nashua police officer (including in three homicide cases).  App. I. 231-234.  

In 2013, prosecutors failed to inform a defendant that the Pelham police officer who 

arrested him was on the List, which caused a jury’s guilty finding to be overturned.  App. 

I 239-41.  And, recently, Salem Sergeant Michael Verrocchi was arrested and charged with 

reckless conduct and disobeying a police officer for allegedly, while off-duty, fleeing the 

police and engaging in a high-speed chase on November 10, 2012.  This incident was only 

uncovered with the release of an audit report in November 2018 (though Sergeant 

Verrocchi’s name was not used in the report).  Even if Sgt. Verrocchi was added to the 

EES List recently when this incident became known (and the Department is keeping this 

secret), there is a real possibility that disclosures concerning this incident were not made 

to defendants between 2012 and 2019.  This incident also highlights how the EES List may 

implicate criminal behavior of certain police officers—criminal behavior that may need to 

be investigated by the Department if it has not already.7   

                                                 
7 See Ryan Lessard, “Salem Police Sergeant Arrested for 2012 High-Speed Chase,” Union 
Leader (Jan. 15, 2020), https://www.unionleader.com/news/courts/salem-police-sergeant-
arrested-for-high-speed-chase/article_25d72d6c-71ef-5d89-a68e-4cbc7f87303a.html.   

https://www.unionleader.com/news/courts/salem-police-sergeant-arrested-for-high-speed-chase/article_25d72d6c-71ef-5d89-a68e-4cbc7f87303a.html
https://www.unionleader.com/news/courts/salem-police-sergeant-arrested-for-high-speed-chase/article_25d72d6c-71ef-5d89-a68e-4cbc7f87303a.html
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The fact that approximately 93 officers were added to the List from June 1, 2018 

and January 11, 2019 enhances the concern that prosecutors have not made appropriate 

disclosures.8  The Department has publicly acknowledged that many of these officers were 

recently added based on conduct that occurred some time ago, well before placement on 

the List occurred.  See App. II 301.  (The Department has, without justification, redacted 

the “date of incident” from the public version of the EES List.)  The Department’s 

admission raises the possibility that, as to these officers, prosecutors did not make 

disclosures between the date the incident occurred and the date the officer was placed on 

the List potentially years later.  The Department cannot provide an assurance that 

prosecutors made the necessary disclosures during this time period because assistant 

county attorneys and local prosecutors/police prosecutors—not the Department—handle 

the vast majority of criminal prosecutions in New Hampshire.    

Third, the public interest in disclosure is significant because officers are placed on 

the List only after a “sustained” finding of misconduct.  Placement on the List is not a 

cursory process.  The Department has intended due process and notice to be a feature of 

the List since its inception in 2004.  When the county lists were established in 2004, the 

Department recommended a “Sample Policy” explaining that, if an “incident constitutes 

potential Laurie material,” the chief “shall notify the involved officer,” who may then 

“request a meeting with the Chief to present any specific facts or evidence that the officer 

believes will demonstrate that the incident does not constitute potential Laurie material.”  

App. II 208 (2004 Heed Memo., Procedure G).  The Department’s March 21, 2017 

Memorandum similarly explains that “[a]ll officers placed on the EES will be notified by 

the Chief and/or the County Attorney,” and that, if the officer disagrees with the Chief’s 

finding, he or she should be given an opportunity to “present any specific facts or evidence 

that the officer believes will demonstrate that the incident does not constitute potentially 

exculpatory evidence.”  App. I. 204, 209, 212 (Procedure F) (Joseph A. Foster Mar. 21, 

2017 Memo.).  Further, under this Memorandum, local police departments are required to 

                                                 
8 Compare Add. 64-76 (264 names as of January 11, 2019 List) with App. I 42-50 (171 
names as of June 1, 2018 List).   
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complete a certificate of compliance attached to the Department’s March 21, 2017 

Memorandum stating that officers on the List have been notified.  See App. I. 214 (Joseph 

A. Foster Mar. 21, 2017 Memo.).  The Department’s most recent April 30, 2018 

Memorandum also explains that, before placement, (i) there must be an investigation into 

the officer’s conduct, (ii) the allegations against the officer must be sustained after the 

investigation, and (iii) the head of the law enforcement agency must make a finding that 

the conduct at issue is “EES conduct” after giving the officer an opportunity to be heard.  

App. II 239 (Gordon J. MacDonald Apr. 30, 2018 Memo., at p. 1).  The police commended 

this due process, with amicus curiae New Hampshire Police Association calling it a “long 

overdue correction” to the “Laurie List” process.  App. II 218 (April 30, 2018 Press 

Release).  The Department has engaged in extensive notification and trainings concerning 

the procedures in these memoranda.  App. II 224 (DOJ Nov. 15, 2018 Ltr.).  And the 

Department has acknowledged that all officers added to the EES List since March 21, 2017 

“were added in conformance with the 2017 EES process”—a process that explicitly 

requires the above protections.  Id.  With this due process must come transparency as to 

the List. 

Additionally, since at least 2017, there has been a process in place for eligible 

officers to have their names removed from the EES List if the conduct has been deemed 

unfounded.  See App. I. 205, 207, 210 (Joseph A. Foster Mar. 21, 2017 Memo.) (“If an 

allegation is determined to be unfounded, or if the officer is exonerated after challenging 

the disciplinary action, the officer’s name will be taken off the EES after consultation with 

the Attorney General or designee.”); App. II 239, 242 (Gordon J. MacDonald Apr. 30, 2018 

Memo.) (same).  The Department created this process, in part, in an effort to comply with 

this Court’s decisions in Duchesne and Gantert.  In light of this removal process, 

Petitioners are not seeking the names of officers on the List who have pending requests 

with the Department to be removed from the list.  In any event, many officers have had 

nearly 3 years to avail themselves of this removal process.  And, if the List is made public 

and an officer is subsequently removed, then this removal will also be of public record.  In 
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other words, the public will know he or she has been removed in recognition of any future 

exoneration. 

Fourth, as explained in Part I.A-B supra, RSA 105:13-b does not minimize the 

public interest in disclosure with respect to the EES List, nor does it create a privacy interest 

as to this record.  The Department’s reliance on RSA 516:36 is also misplaced.  This statute 

governs admissibility, not discoverability, of police internal investigation documents.  RSA 

516:36, II.  Information, of course, can be both inadmissible in court under RSA 516:36 

and public under Chapter 91-A.   

Finally, the Department argues that withholding the List is justified because 

disclosure “will mislead the public and undermine public confidence in law enforcement,” 

as well as “threaten[] informed accountability by encouraging wild speculation” as to the 

reasons for why an officer is on the List.  See State’s Br. at 41, 44.  Setting aside the absence 

of evidence supporting these assumptions, the presumption under Chapter 91-A is that the 

public is aided by transparency, not harmed by it.  See Union Leader Corp. v. City of 

Nashua, 141 N.H. 473, 476 (1996) (“The legislature has provided the weight to be given 

one side of the balance ….”).  Chapter 91-A presumes that the public is to be informed and 

trusted, even where the requested records may not present the complete picture.  For 

example, criminal complaints, indictments, mugshots, and police reports often are 

“misleading” because they are one-sided and do not necessarily tell the story of the 

accused.  But this does not mean that these records are any less public under Chapter 91-

A.  There surely is a lot of information that the government would like to withhold from 

the public or press because it feels that the information is “misleading” or does not tell the 

full story.  The correct response is not for the government to suppress information it finds 

“misleading”—a response that, if permitted, would give the government awesome power 

to withhold information from its citizens.  Rather, the correct response is even greater 

transparency.  Here, the Department could release the List accompanied with an 

explanation as to how the Department believes the public or press should interpret its 

contents.  This could include the very explanation it provided to the Superior Court where 
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it argued that this information does not tell the full story of the nature of why the officers 

are on the List.  App. II 49.   

2. The Officers on the EES List Have No Privacy Interest That 
Would Be Invaded By Disclosure. 

 
The privacy interests are minimal where the EES List reflects the misconduct of 

police officers.   

Petitioners are not seeking information about private individuals that courts have 

frequently protected.  The List implicates government officials.  In examining the privacy 

exemption under RSA 91-A:5, IV, this Court has been careful to distinguish between 

information concerning private individuals interacting with the government and 

information concerning the performance of government employees.  Compare, e.g., Lamy 

v. N.H. Public Utilities Com’n, 152 N.H. 106, 111 (2005) (“The central purpose of the 

Right–to–Know Law is to ensure that the Government’s activities be opened to the sharp 

eye of public scrutiny, not that information about private citizens that happens to be in the 

warehouse of the Government be so disclosed.”); Brent v. Paquette, 132 N.H. 415, 427 

(1989) (government not required to produce records kept by school superintendent 

containing private students’ names and addresses); N.H. Right to Life v. Director, N.H. 

Charitable Trusts Unit, 169 N.H. 95, 114, 120-121 (2016) (protecting identities of private 

patients and employees at a women’s health clinic); with Union Leader Corp., 162 N.H. at 

684 (holding that the government must disclose the names of retired public employees 

receiving retirement funds and the amounts notwithstanding RSA 91-A:5, IV); Prof’l 

Firefighters of N.H., 159 N.H. at 709 (holding that the government must disclose specific 

salary information of Local Government Center employees notwithstanding RSA 91-A:5, 

IV); Mans v. Lebanon School Board, 112 N.H. 160, 164 (1972) (government must disclose 

the names and salaries of each public schoolteacher employed by the district).  The 

information sought in this case also does not constitute information about officials’ private 

lives, “intimate details … the disclosure of which might harm the individual,” see Mans, 

112 N.H. at 164 (emphasis added), or the “kinds of facts [that] are regarded as personal 

because their public disclosure could subject the person to whom they pertain to 
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embarrassment, harassment, disgrace, loss of employment or friends.”  See Reid, 169 N.H. 

at 530 (emphasis added).   

Courts outside of New Hampshire have similarly rejected the concept of police 

officers having a significant privacy or reputational interest with respect to their public 

duties.  This is because, when individuals accept positions as police officers paid by 

taxpayer dollars, they necessarily should expect closer public scrutiny.  See, e.g., City of 

Baton Rouge, 4 So.3d at 809-10, 821 (“[t]hese investigations were not related to private 

facts; the investigations concerned public employees’ alleged improper activities in the 

workplace”); Denver Policemen’s Protective Asso. v. Lichtenstein, 660 F.2d 432, 436-37 

(10th Cir. 1981) (rejecting officers’ claim of privacy); Burton, 594 S.E.2d at 895 (sheriff’s 

department records regarding investigation of employee misconduct were subject to 

disclosure, in part, because the requested documents did not concern “the off-duty sexual 

activities of the deputies involved”); State ex rel. Bilder v. Township of Delavan, 334 

N.W.2d 252, 261-62 (Wis. 1983) (“By accepting his public position [the police chief] has, 

to a large extent, relinquished his right to keep confidential activities directly relating to 

his employment as a public law enforcement official …. The police chief cannot thwart the 

public’s interest in his official conduct by claiming that he expects the same kind of 

protection of reputation accorded an ordinary citizen.”); Kroeplin, 725 N.W.2d at 301 

(“When an individual becomes a law enforcement officer, that individual should expect 

that his or her conduct will be subject to greater scrutiny.  That is the nature of the job.”).    

The Department is also incorrect when it argues that “[n]othing about [officers’ 

internal grievance’ process[es] would lead an officer to reasonably expect any [placement 

on the List] to become public.”  See State’s Br. at 39.  No such expectation reasonably 

exists because the List (i) is a record maintained externally for reasons unrelated to 

employment, and (ii) functions to ensure constitutionally-required disclosure.  Further, 

even if the EES List bears some nexus to employment (which it does not), any subjective 

belief of privacy police officers might have would be irrelevant.  Prof’l Firefighters of 

N.H., 159 N.H. at 707 (“Whether information is exempt from disclosure because it is 

private is judged by an objective standard and not a party’s subjective expectations.”).  The 
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cases cited above reject the notion that officers objectively have privacy rights with respect 

to their own official conduct.    

The suggestion of the Department and Amici that police officers have significant 

privacy and reputational interests that, as a matter of constitutional due process, should 

limit disclosure of acts done in the course of public duties is also both wrong and troubling.  

See State’s Br. at 38; N.H. Police Assoc. Br. at 9-10.  This Court has not recognized such 

a constitutionally-enshrined liberty interest in the public records context.  This is because 

it would conflict with Chapter 91-A and the notion that public officials are not private 

citizens.  Rather, they work for us.  See, e.g., Burton, 594 S.E.2d at 895-96 (“By raising 

this constitutional argument, the Sheriff’s Department urges this Court to add another 

category of protection to the privacy rights the Supreme Court has found under the 

Fourteenth Amendment: the right of an individual’s performance of his public duties to be 

free from public scrutiny. We find this would be ill-advised.”); Tompkins v. Freedom of 

Info. Comm’n, 46 A.3d 291, 297 (Conn. App. Ct. 2012) (“the personal privacy interest 

protected by the fourth and fourteenth amendments is very different from that protected by 

the statutory exemption from disclosure of materials”).  Setting aside the robust due process 

protections that are provided to officers on the List (see Part III.B.1 supra), the procedural 

due process protections in the Fourteenth Amendment and Part I, Article 15 of the New 

Hampshire Constitution protect individual citizens from the government, not the other way 

around. 

The officers on the List are entitled to no more privacy rights than the citizens whom 

they regularly accuse of crimes, especially where the accused have a greater liberty interest 

at stake.  Citizens accused of crimes do not receive confidentiality, even if the charge is 

dropped or the citizen is acquitted.  See RSA 594:14-a; Grafton Cty. Atty.’s Office, 169 

N.H. at 327-28 (arrest records related to annulled case were not exempt under RSA 91-

A:4, I).  The police (including the Department) routinely make public the allegations 

against the accused, including mugshots.  As a result, those publicly accused of crimes may 

suffer considerable stigma, even before they have received any hint of due process.  This 

stigma often includes job loss and estrangement from friends or family.  In making this 



29  

information public, we make this tradeoff as a society to ensure that the public has 

maximum access to information concerning how the criminal justice system functions.  

Here, whatever stigma may come from making the List public is a consequence of our 

constitutional commitment to accountability: the public’s right to know what the 

government and its officials are doing.   

3. There is No Public or Governmental Interest in Nondisclosure. 
 

The Department and the amici New Hampshire Association of Chiefs of Police 

argue that there is a public interest in nondisclosure on the theory that disclosure would 

create the possibility of chilling police chiefs’ initial identification of officers for the EES 

List out of a fear that the officer will be subjected to “ridicule and scrutiny.”  See Chiefs of 

Police Br. at 8; see also State’s Br. at 42.   

First, this Court has previously rejected such speculative suggestions.  See Goode, 

148 N.H. at 556 (“[T]here is no evidence establishing the likelihood that auditors will 

refrain from being candid and forthcoming when reporting if such information is subject 

to public scrutiny.”); Union Leader Corp., 162 N.H. at 681 (rejecting withholding rationale 

that was “speculative at best given the meager evidence presented in its support”).  Before 

the Superior Court, the Department acknowledged that this “chill” was only a “possibility.”  

See App. II 38, 46.  This Court cannot credit speculative concerns not borne out by 

evidence, especially where the Department “has the burden of demonstrating that the 

designated information is exempt from disclosure under the Right-to-Know Law.”  

CaremarkPCS Health, LLC v. N.H. Dep’t of Admin. Servs., 167 N.H. 583, 587 (2015); see 

also Nash v. Whitman, 05-cv-4500, 2005 WL 5168322 (Dist. Ct. of Colo., City of Denver, 

Denver Cty. Dec. 2005) (ordering that the bulk of internal affairs police files be produced 

because fear of chilling witnesses “did not find significant support in the evidence”); 

Kroeplin, 725 N.W.2d at 303 (“Kroeplin fails to point to any evidence that disclosing 

records created in the course of investigating employee misconduct and of the subsequent 

disciplinary action taken would have or has the effect he predicts [of chilling 

investigations].”).  A hypothetical fear of “chill” has also not hindered other police 
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departments from producing similar so-called “Brady lists,” including in Philadelphia 

(App. II 179-185, 186-197), Seattle (App. II 185), and counties in Florida.9   

Second, the Department’s fear of “chill” does not trust police chiefs to do their jobs.  

Police chiefs, as sworn officers, are expected to follow the law and direction from the 

Department concerning Brady.  See Kroeplin, 725 N.W.2d at 303 (“[w]e are not persuaded 

that a conscientious and motivated supervisor would act in any way other than in the 

employer’s best interest”).  In addition, the Department’s fear cannot be reconciled with 

the institutional incentives police chiefs have to make appropriate Brady designations.  If 

a police chief fails to make a designation and a defendant is convicted, a court may be 

required to reverse that conviction.  See State v. Laurie, 139 N.H. 325, 326 (1995).  The 

Department’s fear of “chill” is also minimized by the fact that, as explained above, officers 

on the List receive various due process protections.   

Third, disclosure will enhance the “robust realization for criminal defendants of the 

constitutional right to exculpatory evidence,” see State’s Br. at 42, not hinder it.  Disclosing 

the EES List will help ensure that (i) prosecutors have made and will make appropriate 

disclosures, and (ii) the right officers are on the EES List.  Conversely, keeping this process 

secret creates an environment where police chiefs and prosecutors may not be incentivized 

to make appropriate disclosures because there is no public accountability.  If the EES List 

is public, police chiefs will be more likely to comply with their obligations to place on the 

List officers who have committed clear EES misconduct—for example, former Claremont 

police officer Ian Kibbe.  App. II 290-94.  This is because the public will be able to look 

over their shoulders.  As one court has explained: “Openness and disclosure are conducive 

to better accountability.  If public employers know that the investigations they perform are 

subject to public review, common sense dictates that they will be more diligent in ensuring 

that charges of potential misconduct are thoroughly investigated … than they would be if 

they were not so held accountable to the public.”  Kroeplin, 725 N.W.2d at 304. 

 

                                                 
9 Florida Brady Lists, https://southfloridacorruption.com/Brady-List/. 

https://southfloridacorruption.com/Brady-List/
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4. The Compelling Public Interest in Disclosure Trumps the 
Officers’ Nonexistent Privacy Interests. 

 
In balancing these interests, this Court has consistently stated that this balancing test 

should be heavily weighted in favor of disclosure, even where the public and privacy 

interests appear equal.  See Union Leader Corp., 141 N.H. at 476.  In performing this 

balancing test with respect to the EES List, the Department cannot meet its “heavy burden” 

of showing that any privacy or governmental interests in nondisclosure trump the 

compelling public interest in disclosure.  See Reid, 169 N.H. at 532.  The EES List must 

be disclosed.  See Kroeplin, 725 N.W.2d at 301-302 (“We are not persuaded that the 

public’s interest in encouraging open and frank discussions between supervisors and 

disciplined employees outweighs the public’s interest in being well informed about the 

circumstances surrounding a law enforcement officer’s discipline for conduct that violates 

a significant work rule.”). 

IV. The Privacy Exemption Under RSA 91-A:5, IV Does Not Apply to the EES 
List Because The Public Interest in Disclosure Far Outweighs Any Privacy 
and Governmental Interest in Nondisclosure. 
 
RSA 91-A:5, IV also exempts “other files whose disclosure would constitute 

invasion of privacy.”  For the same reasons explained in Part III.B supra, the balancing 

analysis employed under this exemption requires disclosure.  The Superior Court’s analysis 

compels this result given its holding that the EES List was not a “personnel” document.  

Especially where the List is not “personnel”-related, the privacy interests here are minimal, 

if not nonexistent.         

CONCLUSION 

This Court should affirm the Superior Court’s April 23, 2019 order.    

REQUEST FOR ORAL ARGUMENT 

The above-captioned Petitioners request 15 minutes of argument before the full 

Court.  Gilles Bissonnette, Esq. will present for these Petitioners.   
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33. In this case, however, the government likewise has “a great interest in 

placing on the ‘Laurie List’ officers whose confidential personnel files may contain 

exculpatory information,” so as to ensure criminal defendants the most robust enjoyment 

of their constitutional right to exculpatory evidence.  Id. at 649-50. 

34. Thus, to safeguard against the “risk of erroneous deprivation” of the 

officer’s reputational interest (i.e., that an officer may mistakenly be placed on the EES 

for conduct that did not actually occur), the officer has a right to procedural due process 

on the allegations that result in his/her initial placement on the EES. Id. at 648-49 

(emphasis added).  But an officer’s reputation interest in no way suffers erroneously 

through correct, non-mistaken placement on the EES. 

35. In this case, there is no risk of erroneous deprivation of a protected 

reputational interest.  The petitioner concedes that the conduct in which he/she engaged 

actually occurred.  He/She provided inaccurate or erroneous information in a police 

report and provided inaccurate or erroneous testimony under oath and does not dispute 

the truth or accuracy of Confidential Exhibit #1.  The petitioner also does not allege or 

argue that his/her initial placement on the EES was erroneous.  Rather, the petitioner 

alleges only that his/her conduct and the information reflecting it has been made stale and 

irrelevant by the passage of time and, for this reason alone, he/she should be removed 

from the EES. 

36. The New Hampshire Supreme Court has never held that a petitioner has a 

constitutional due process right to be removed from the EES after an arbitrary period of 

time on the basis that certain prior conduct which actually occurred has become, in the 

individual officer’s opinion, stale and/or irrelevant.  Defense counsel is similarly unaware 
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51. Accordingly, and for all of the above reasons, the plaintiff’s Petition 

should be dismissed. 

WHEREFORE, the New Hampshire Attorney General’s Office respectfully 

requests that this court issue an order: 

A. Dismissing the plaintiff’s Petition for Declaratory Judgment and Equitable 

Relief; and  

 

B. Granting such further relief as the court deems just and equitable.  

 

Respectfully submitted, 

 

THE OFFICE OF THE ATTORNEY 

GENERAL 

 

       By its attorney, 

 

THE OFFICE OF THE NEW 

HAMPSHIRE ATTORNEY 

GENERAL 

 

 

Date: September 13, 2019         By:/s/ Anthony J. Galdieri  

       Anthony J. Galdieri, Bar # 18594 

Senior Assistant Attorney General 

       Samuel R.V. Garland, Bar # 266273 

       Attorney 

       New Hampshire Dept. of Justice 

       33 Capitol Street 

       Concord, NH 03301 

       (603) 271-3650 

       anthony.galdieri@doj.nh.gov 

       samuel.garland@doj.nh.gov 

                                                                                                                                                                             
in superior court to attempt to prove that the underlying conduct which got him/her placed on the EES in 

first instance never occurred or is not substantiated, consistent with Duchesne v. Hillsborough County 

Attorney, 167 N.H. 774 (2015) and Gantert v. City of Rochester, 168 N.H. 640 (2016).  If the petitioner 

prevails in such an action, the New Hampshire Attorney General’s Office has a procedure in place to 

remove officers from the EES who present the Office with such a court order. See Law Enforcement 

Memorandum, Additional Guidance Concerning the Exculpatory Evidence Schedule, 

https://www.doj.nh.gov/criminal/documents/exculpatory-evidence-20180430.pdf (last visited Sept. 9, 

2019).  The New Hampshire Attorney General’s Office takes no position at this time as to whether such a 

declaratory judgment action, if brought by Officer A.B., would be timely under the applicable statute of 

limitations or would be barred by other timeliness defenses. 
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