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THE STATE OF NEW HAMPSHIRE 
 
ROCKINGHAM, SS         SUPERIOR COURT 
        

No. 218-2018-CV-01406 
 

UNION LEADER CORPORATION, ET AL. 
 

v. 
   

TOWN OF SALEM 
 

PETITIONERS’ RESPONSE TO THE TOWN OF SALEM’S JANUARY 25, 2019 
MEMORANDUM OF LAW 

 
NOW COME Petitioners Union Leader Corporation and the ACLU of New Hampshire, 

and respectfully respond to the Town of Salem’s January 25, 2019 Memorandum of Law.    

I. The Scope of the Town’s Redactions are Extensive and Improper.  

It appears that the names of officers who were the subject of internal investigations in the 

Audit Report are anonymized (e.g., “Officer A, B, etc.”).  Given this anonymization, there can be 

no privacy interest to withhold these portions of the Report, as the names of officers who were the 

subject of these investigations would not become public with the Report’s release.   

But even if names of subject officers are in the Report, they still must be released.  For 

those (up to 20) officers disciplined, any purported “embarrassment” would be the byproduct of 

the officers’ own sustained misconduct.  And for those (up to 9) officers cleared through the 

internal affairs process, the Report will show that exoneration, thereby eliminating the potential 

for “embarrassment” after public disclosure.  See Cox v. N.M. Dep't of Pub. Safety, 242 P.3d 501, 

507 (N.M. Ct. App. 2010) (“The fact that citizen complaints may bring negative attention to the 

officers is not a basis under this statutory exception for shielding them from public disclosure.”).1  

                                                 
1 The names of lawyers and judges who are alleged to have committed misconduct are routinely made public.  Effective April 1, 
2000, all records and proceedings relating to a complaint docketed by the attorney discipline system are available for public 
inspection upon, for example, when the Attorney Discipline Office general counsel, the complaint screening committee or the 
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And, as to the names of subject officers that may appear in the portion of the Audit Report 

addressing time and attendance practices in Exhibit C, this information directly relates to public 

employee compensation that the Supreme Court has repeatedly ordered produced.2   

Based on the Town’s representations, it appears that many of the redacted names involve 

officers who conducted internal affairs investigations.  The Town has provided no specific 

justification, beyond conclusory assertions of privacy, for why redacting these names is 

appropriate.  As these investigating officers were conducting their official duties, they have no 

privacy interest justifying secrecy.  These investigating officers are not private persons “being 

associated with misconduct.”  See Town’s Memo. of Law at p. 10.  The Supreme Court has also 

explained that “[t]he public has a significant interest in knowing that a government investigation 

is comprehensive and accurate.”  Reid v. N.H. AG, 169 N.H. 509, 532 (2016) (quotations omitted).  

Here, transparency is essential for the public to fully vet the Audit Report’s conclusions as to how 

the Department and its officers have managed the internal affairs process in total.  Indeed, the 

Town’s redaction of officer names “cast[s] suspicion over the whole department and minimize[s] 

                                                 
professional conduct committee finally disposes of a complaint.  See N.H. Sup. Ct.  R. 37(20)(b)(1).  The same principle generally 
applies to judges.  Confidentiality with respect to alleged judicial misconduct, including the complaint and whether discipline was 
imposed, is generally lifted “until either the report is dismissed, a statement of formal charges is prepared and filed …, or the 
committee has disposed of the report by taking appropriate remedial action.”  See N.H. Sup. Ct.  R. 40(3)(b); see also State of New 
Hampshire, Judicial Conduct Committee, at p. 3 (“Supreme Court Rule 40 (3) does prohibit a reporter, however, from publicly 
disclosing the fact that a report against a judge has been filed with the Committee regarding alleged misconduct until a statement 
of formal charges is prepared and filed as described in section 9(a) of Supreme Court Rule 40 or until the report is finally disposed 
of by the Committee.  Once the report or complaint has been disposed of by the Committee, a reporter may make a public disclosure 
concerning the filing of a report including the conduct complained of and any action taken by the Committee.”), available at 
https://www.courts.state.nh.us/committees/judconductcomm/docs/ADMNJCC-Report-of-Alleged-Judicial-Misconduct-
Procedure.PDF.  Just as attorneys and judges currently receive little confidentiality with respect to allegations of misconduct, police 
officers similarly have no right to privacy concerning such allegations, especially where they have engaged in sustained misconduct 
in the course of their official duties.  
2 See, e.g., Union Leader Corp. v. New Hampshire Retirement System, 162 N.H. 673, 684 (2011) (holding that the government 
must disclose a list of names of the 500 state retirement system members who received the highest annual pension payments during 
2009 as well as the amounts each of the 500 received that year, notwithstanding RSA 91-A:5, IV); Prof’l Firefighters of N.H. v. 
Local Gov’t Ctr., 159 N.H. 699, 709 (2010) (holding that the government must disclose records that identify salary information 
and names of Local Government Center employees notwithstanding RSA 91-A:5, IV); Mans v. Lebanon School Board, 112 N.H. 
160, 164 (1972) (government must disclose the names and salaries of each public schoolteacher employed by the district). 

https://www.courts.state.nh.us/committees/judconductcomm/docs/ADMNJCC-Report-of-Alleged-Judicial-Misconduct-Procedure.PDF
https://www.courts.state.nh.us/committees/judconductcomm/docs/ADMNJCC-Report-of-Alleged-Judicial-Misconduct-Procedure.PDF
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the hard work and dedication shown by the vast majority of the police department.”  Rutland 

Herald v. City of Rutland, 84 A.3d 821, 826 (Vt. 2013). 

The scope of the Town’s redactions is also significant and not limited to officer names and 

other identifying information.  The Town actually acknowledges, without any explanation, that 

“[a]t other points it was necessary to redact an interview and more extensive information.”  See 

Town Memo. of Law at  p. 2.  For example, these redactions include: (i) Kroll’s finding that the 

Department may not be complying with policies issued by the Attorney General’s Office 

concerning retention of internal affairs investigatory files (Exhibit A, at p. 118); (ii) specific details 

concerning Kroll’s review of how the Department handled 29 internal affairs investigations (id. at 

39-91); (iii) the substance of Kroll’s communications with external citizens (id. at. pp. 92-108); 

(iv) how the Department displays an “us versus them” mentality and the Department’s culture 

(Exhibit B, at pp. 6-12); and (v) information that provides a basis for Kroll’s time and attendance 

conclusions (Exhibit C, at pp. 16, 17, and 26; Exhibit A, at pp. 118-119).  Releasing this information 

would help inform the public “what the government is up to.”  See Union Leader Corp. v. City of 

Nashua, 141 N.H. 473, 477 (1996).     

The overbreadth of these redactions is demonstrated by recent disclosures.  The section of 

the Audit Report addressing the Department’s response to the ICenter fight occurring on December 

2, 2017 (Exhibit A, at p. 75-89) was recently released in unredacted form, as it was publicly filed 

in the Andersen case.  These unredacted pages are attached as Exhibit K and they explain how the 

Department’s leadership failed in accepting this investigation as complete.  With these unredacted 

pages now exposed, it is clear that the Town had no justification to shield this section’s valuable 

contents from public view.3  The unredacted version of Page 89 also shows that the Town went so 

                                                 
3 The portions of these pages that the Town redacted are highlighted in Exhibit K. 
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far as to redact “January 2018,” “for his canine,” and “Captain [Joel] Dolan”—the officer who 

apparently investigated “Officer BB” for payroll inconsistencies relating to training dates and for 

failing to keep his K-9 certified.  (Two policy violations were ultimately found as part of this 

investigation.).  The breadth of these redactions further highlights how this Court cannot conduct 

a meaningful, adversarial assessment of the Audit Report without the redactions being reviewed 

by Petitioners’ counsel subject to a protective order.4   

Finally, it is critical to reiterate that the Town’s position protects internal affairs 

investigations concerning officers that have actually engaged in sustained misconduct resulting in 

discipline.  This is troubling.  Of the 29 internal affairs cases reviewed, 20 resulted in sustained 

findings of misconduct (13 of the sustained cases were generated internally and 5 of the sustained 

cases were generated externally).  Exhibit A, at p. 39.  These sustained cases include for example: 

(i) an officer—described as “Officer B”—who fled the police likely in violation of RSA 265:4, 

I(c), see id. at 41; and (ii) an officer—described as “Officer F”—who was involved in an off-duty 

traffic crash after consuming alcohol and left the scene of the incident prior to officers’ arrival.  Id. 

at 43.  It appears that the Department did not conduct a meaningful criminal investigation of these 

incidents.  There can be no legitimate governmental interest in protecting information in the Report 

concerning the investigation of such officers—including the officers’ identities—where there was 

a finding of sustained misconduct.  Disclosure of this information will “provide information about 

the operation of the police department.”5   

                                                 
4 See, e.g., New Haven Police Chief v. Freedom of Information Com’n, No. CV020514313S3, 2 Conn. L. Rptr. 314, 2002 WL 
1518660, 2002 Conn. Super. LEXIS 2057, at *1-2 (Conn. Super. Ct. June 11, 2002) (“Without access to the records, defendants’ 
counsel are in the difficult position of having to argue that records are not exempt under FOIA without having seen the records.  
Because counsel for the plaintiffs, based on their law enforcement positions, do have access to the police record, granting access 
to defendants’ counsel will help level the playing field in this appeal and promote fairness in the adversary process.”). 
5 See NHCLU v. City of Manchester, 149 N.H. 437, 441 (2003) (ordering disclosure of photographs taken by police department of 
individuals who were stopped, but not arrested, because disclosure “could provide information about the operation of the police 
department”; noting that government must meet “heavy burden” in resisting disclosure). 
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II. There is No Dispute that the Audit Report Was Not Created for Employment 
Purposes.  Thus, the Audit Report Cannot be a “Personnel” Document under RSA 
91-A:5, IV.   

 
The Audit Report and related documents are not “personnel” in nature under either the 

“internal personnel practices” or “personnel” file exemptions in RSA 91-A:5, IV.  As the New 

Hampshire Supreme Court has explained, the term “personnel” “refers to human resources 

matters.” Reid v. N.H. AG, 169 N.H. 509, 522 (2016).  The Massachusetts Court of Appeals has 

similarly explained that “personnel” means documents “useful in making employment decisions 

regarding an employee.”  Worcester Telegram & Gazette Corp. v. Chief of Police of Worcester, 

58 Mass. App. Ct. 1, 8 (2003).  In applying this test, the focus is not on whether the documents in 

question exist in a “personnel file,” but rather whether they meet this definition of “personnel.”6     

Applying this test, it is not disputed that the Audit Report and related documents were not 

created for an employment or human resources purpose.  As the Audit Report states, its scope “was 

not … to conduct[] an independent review of facts or circumstances surrounding individual 

complaints filed against Salem PD personnel.”  See Exhibit A, Page 4 (emphasis in original).  

Rather, these documents—unlike the documents in Union Leader Corp. v. Fenniman, 136 N.H. 

624 (1993) and Hounsell v. N. Conway Water Precinct, 154 N.H. 1 (2006) which were created in 

the context of employee investigation and discipline—are designed to audit the Department.  The 

Report’s focus was to broadly examine the operations of the Department and “review the [internal 

affairs] process, in its entirety and make a determination as to its fairness and comprehensiveness, 

and whether it is in line with widely-regarded law enforcement best practices.”  See Exhibit A, at 

p. 4.  This is dispositive, thereby requiring that this information be produced. 

                                                 
6 This principle makes sense because, otherwise, police departments could deem documents that are related to employees, but have 
no employment purpose, as “personnel” (and therefore confidential) by simply placing them in an officer’s personnel file.  See 
Worcester Telegram, 58 Mass. App. Ct. at 11 (“The mere placement of these materials in an internal affairs file does not make 
them disciplinary documentation or promotion, demotion, or termination information.”). 
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This case is also easily distinguishable from Clay v. City of Dover, 169 N.H. 681 (2017), 

where the Supreme Court followed Fenniman and held that completed rubric forms used to 

evaluate applicants for the position of school superintendent pertained to “internal personnel 

practices.”  As the Court explained, “the completed rubric forms relate to hiring, which is a classic 

human resources function,” and, thus, “they pertain to ‘personnel practices’ as that term is used in 

the Right-to-Know Law.”  Id. at 686.  Once again, unlike the documents at issue in Clay (and 

Fenniman and Hounsell), it is not disputed that the Audit Report was not created for an 

employment purpose, as its primary function is not “hiring, which is a classic human resources 

function.”  Id.; see also Montenegro v. City of Dover, 162 N.H. 641, 650 (2011) (finding that the 

job titles of persons who monitor the City’s surveillance equipment are not “internal personnel 

practices” because they do not concern employee hiring/firing). 7  Rather, the document was 

created so that the management of the Town could know what the Department was up to.   

III. Even if the Audit Report is “Derived” From “Personnel”-Related Information, the 
Audit Report Still Does Not Constitute “Personnel” Information under RSA 91-A:5, 
IV. 

 
 This Court must reject the Town’s theory that the unredacted Audit Report and related 

documents constitute “personnel” information under RSA 91-A:5, IV because they are “derived” 

from disciplinary information that separately may constitute “personnel” records.  This argument, 

again, ignores the definition of “personnel” as established by the New Hampshire Supreme Court 

and other courts which focuses on: (i) the specific “nature and character” of the withheld document 

in question (including how the document is used)8; and (ii) whether the withheld document was 

                                                 
7 The Town’s reliance on Pivero v. Largy, 143 N.H. 187 (1998) is to no avail.  See Town’s Memo. of Law at p. 12.  There, the 
investigatory report requested by the police officer was not part of his “personnel” file—and therefore he was not entitled to access 
under RSA 275:56 because the incident investigated did not lead to any discipline for that employee.  Id. at 191.  Similarly, the 
documents at issue here do not constitute “internal personnel practices” information because the documents do not have an 
employment purpose related to employee hiring, firing, or discipline.         
8 See Worcester Telegram, 58 Mass. App. Ct. at 10 (“[T]he nature and character of the document determines whether it is ‘personnel 
[file] or information.’”). 
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“generated in the course of an investigation of claimed employee misconduct.”9  For example, in 

Hounsell, the Supreme Court emphasized how the report at issue there constituted an exempt 

“internal personnel practice” document because it was created during and as a result of an 

investigation of employee misconduct that could have resulted in employee discipline.  See 

Hounsell, 154 N.H. at 4.    

 This “nature and character”/“was the document generated in the course of an employee 

misconduct investigation?” test addresses the very “derivative” use question that this case presents.  

Worcester Telegram is illustrative.  There, the documents at issue concerned, in part, an “internal 

affairs report” that related to the “ultimate decision by the chief to discipline or to exonerate [the 

officer in question] based upon the investigation.”  Id. at 7.  Nonetheless, the Massachusetts 

Appeals Court concluded that these documents were not “personnel” related because they 

concerned an internal affairs process “whose quintessential purpose is to inspire public 

confidence.”  Id. at 9.  The Court explained: “[T]hat these documents bear upon such [employment] 

decisions does not make their essential nature or character ‘personnel [file] or information.’  

Rather, their essential nature and character derive from their function in the internal affairs 

process”—a function which was not employment-related because the documents were created 

“separate and independent from ordinary employment evaluation and assessment.”  Id. at 7, 9.  In 

short, information may confidentially exist in a personnel file for employment purposes, but that 

same information may exist elsewhere in a document that has no employment purpose and 

                                                 
9 See Hounsell v. N. Conway Water Precinct, 154 N.H. 1, 4 (2006) (“[A]s in Fenniman, the Hunt-Alfano report [into precinct 
employee harassment], which was generated in the course of an investigation of claimed employee misconduct, was a record 
pertaining to ‘internal personnel practices.’”). 
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therefore is a public record.  Id. at 10 (“Put differently, the same information may simultaneously 

be contained in a public record and in exempt ‘personnel [file] or information.’”).10    

 This is precisely the case here with respect to the unredacted Audit Report.  As in Worcester 

Telegram, the Audit Report has a function to independently evaluate the Department and “to 

inspire public confidence”—a process that is “separate and independent from ordinary 

employment evaluation and assessment.”  See id. at 7, 9.  The Audit Report itself acknowledges 

that the internal affairs process it examined exists to “establish[] the necessary trust and confidence 

to effectively police a community.”  See Exhibit A, at p. 4-5.  Thus, the Audit Report was not 

“generated in the course of an investigation of claimed employee misconduct” as in Hounsell and 

Fenniman.  Per the Supreme Court’s command in Reid, this Court cannot, as the Town requests, 

extend the principle of Fenniman and Hounsell beyond their facts.  See Reid, 169 N.H. at 522 

(“[W]e decline to extend Fenniman and Hounsell beyond their own factual context.”).  This is 

especially the case where this Court is required to “construe provisions favoring disclosure 

broadly, while construing exemptions narrowly.”  See Goode v. N.H. Office of the Legislative 

Budget Assistant, 148 N.H. 551, 554 (2002). 

 The Supreme Court has also already touched upon derivative use when requiring disclosure 

of names and salary information of public employees.11  In those cases, the names and salary 

information are plausibly derived from documents that relate to the internal personnel process, yet 

the compilation of name and salary information is not an “internal personnel practice” document 

because that compilation is not used for the purposes of employment hiring or firing.  

 

                                                 
10 See also Cox v. N.M. Dep't of Pub. Safety, 242 P.3d 501, 507 (N.M. Ct. App. 2010) (“While citizen complaints may lead DPS to 
investigate the officer's job performance and could eventually result in disciplinary action, this fact by itself does not transmute 
such records into ‘matters of opinion in personnel files.’”). 
11 See, e.g., Union Leader Corp., 162 N.H. at 684; Prof’l Firefighters of N.H.., 159 N.H. at 709; Mans, 112 N.H. at 164.. 
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IV. If the Audit Report Constitutes an “Internal Personnel Practice”—Which It Does 
Not—Applying this Exemption Categorically under RSA 91-A:5, IV Without a Public 
Interest/Privacy Interest Balancing Test Would Violate Part I, Article 8 of the New 
Hampshire Constitution. 

 
At the outset, as explained in footnote 4 of Petitioners’ Objection to the Town’s Motion for 

In Camera Review, if the Audit Report and related documents constitute “internal personnel 

practice” information (which they do not), then Petitioners contend that Fenniman/Hounsell’s 

application of a categorical exemption, without a public interest balancing analysis, was incorrect 

as a matter of statutory interpretation.  These decisions, which Reid appropriately criticized, should 

be reconsidered and overruled.  See, e.g., Bolm v. Custodian of Records of the Tuscon Police 

Department, 969 P.2d 200 (Ariz. Ct. App. 1998) (refusing to fashion a blanket rule protecting 

police personnel and internal affairs records from a public records request, and finding that a 

balancing test should be applied to determine whether a particular record should be released).  

Petitioners make this argument for preservation purposes in the event of an appeal.12 

                                                 
12 As the Supreme Court has explained: “[W]e will overturn a decision only after considering: (1) whether the rule has proven to 
be intolerable simply by defying practical workability; (2) whether the rule is subject to a kind of reliance that would lend a special 
hardship to the consequence of overruling; (3) whether related principles of law have so far developed as to have left the old rule 
no more than a remnant of abandoned doctrine; and (4) whether facts have so changed, or come to be seen so differently, as to have 
robbed the old rule of significant application or justification.”  Ford v. N.H. Dep’t of Transp., 163 N.H. 284, 290 (2012).  First, the 
failure of the Supreme Court in Fenniman and Hounsell to apply a public interest/privacy interest balancing analysis to “internal 
personnel practices” is unworkable and incomprehensible because, as Reid explained, all the other exemptions in the same sentence 
of RSA 91-A:5, IV textually require courts to engage in such balancing. As Reid suggested, all these exemptions should be read 
“in the context of the remainder of the statutory language — in particular, the language exempting “personnel … and other files 
whose disclosure would constitute invasion of privacy.”  Reid, 169 N.H. at 519.  It makes no sense for Right-to-Know law 
jurisprudence to reject such balancing with respect to “internal personnel practices,” while requiring a balancing analysis as to the 
remaining exemptions covered by the same language in the same sentence.  Second, given Reid’s forewarning, reliance should be 
given little, if any, weight. Whatever reliance police officers might have concerning their privacy can be assessed as part of the 
balancing analysis required under Chapter 91-A.  Referring to the third factor, as Reid makes clear, the law has developed so as to 
have narrowed the prior holdings of Fenniman and Hounsell to their facts. Those decisions’ holdings to create a categorical 
exemption were incorrect then, and they are incorrect now.  A balancing analysis must be employed.  Otherwise, information 
meeting the definition of “internal personnel practices” that is in the public interest will never see the light of day.  As to the fourth 
factor, here too Reid’s forewarning states why Fenniman and Hounsell were poorly reasoned and cannot be squared with the text 
of the exemption. They must be overruled.  See also Janus v. AFSCME, Council 31, 138 S. Ct. 2448 (2018) (holding that the 
provision of the Illinois Public Labor Relations Act which forced public employees to subsidize a union, even if they chose not to 
join and strongly objected to the positions the union took in collective bargaining and related activities, violated the free speech 
rights of nonmembers by compelling them to subsidize private speech on matters of substantial public concern; holding that the 
Court’s decision in Abood v. Detroit Bd. of Ed., 431 U. S. 209 (1977), was poorly reasoned, had led to practical problems and 
abuse, was inconsistent with other First Amendment cases and had been undermined by more recent decisions, and was overruled). 
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Moreover, the application of RSA 91-A:5, IV’s purported per se exemption in this case—

without a public interest balancing analysis—would constitute an “unreasonable restriction” on 

the public’s right of access in violation of Part I, Article 8 to the New Hampshire Constitution.13  

Part I, Article 8 requires such a public interest balancing analysis.  “To determine whether 

restrictions are reasonable [under Part I, Article 8], we balance the public’s right of access against 

the competing constitutional interests in the context of the facts of each case.  The reasonableness 

of any restriction on the public’s right of access to any governmental proceeding or record must 

be examined in light of the ability of the public to hold government accountable absent such 

access.”  Sumner v. N.H. Sec’y of State, 168 N.H. 667, 669-70 (2016) (internal quotations and 

citations omitted); see also Hughes v. Speaker of the N.H. House of Representatives, 152 N.H. 

276, 290 (2005) (same).  As Sumner explains, there must be a “constitutional interest” justifying 

the legislature’s desire to withhold information from the public; a mere policy desire is insufficient. 

 Applying the Sumner balancing analysis to the information at issue in this case, the public’s 

right of access is great for the reasons explained in Section V.A infra.  See, e.g., Union Leader 

Corp. v. van Zanten, No, 216-2019-cv-00009 (Hillsborough Cty. Super. Ct., Northern Dist., Jan. 

24, 2019) (holding that security camera video recording of an arrest that occurred at the Manchester 

Public Library should be disclosed under Chapter 91-A because “[t]he public has a broad interest 

in the manner in which public employees are carrying out their functions—here, specifically how 

ongoing Manchester police officers engaged with a member of the public before and during 

effectuating an arrest”) (Smuckler, J.), attached as Exhibit L.   

On the other side of the Article 8 equation, the Town raises no interests of “constitutional” 

dimension that justifies RSA 91-A:5, IV’s purported categorical override of the public’s right of 

                                                 
13 This Court does not need to reach this constitutional question if it concludes, per the analysis above, that the Audit Report are 
related documents are not “internal personnel practices” under RSA 91-A:5, IV.  
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access to this information concerning the actions of the police.  That said, the Town’s 

Memorandum of Law focusses heavily on the officers’ purported privacy interests.  No such 

“constitutional” interest in privacy exists for the same reasons explained in Section V.B infra.  The 

Town’s position that the police have privacy interests with respect to their official acts is also 

troubling because it grants special secrecy rights to the police that those accused of crimes by the 

police do not enjoy.  Of course, citizens accused of crimes—like Mr. Andersen who was arrested 

and tased by the Department in December 2017—are not given anonymity by law enforcement 

despite the stigma they face, nor should they given the public interest in knowing what its 

government is up to.  Their names are public and the allegations are circulated widely by law 

enforcement and published in the press, even before the accused have received any due process.  

Complaints concerning lawyers and judges (including those that are unfounded) are also routinely 

made available to the public.14  This transparency, despite the risk of stigma, is important to 

maintain accountability.  The New Hampshire and United States Constitutions require that the 

public be informed of how the police, prosecutors, and the courts function so the government can 

be held accountable.  This is the tradeoff we make as a democratic society.  Like citizens, police 

officers have no constitutionally-recognized interest in anonymity or privacy concerning their 

official acts.  Police officers should be held to a higher standard than regular citizens—not a lesser 

standard—especially given that police officers act in the name of the public, are professional 

witnesses funded by taxpayers, and have the ability to deprive persons of their liberty. The public 

interest in knowing about the activities of police officers is even greater than the public’s 

substantial interest in knowing about police activity relative to the criminal acts of citizens. 

                                                 
14 See supra note 1; see also Denver Policemen's Protective Asso. v. Lichtenstein, 660 F.2d 432, 436-37 (10th Cir. 1981) (“It is 
ironic, we believe, that the Association asserts that its right to privacy is the same as a citizen's, no greater or no less, while at the 
same time asserting that SIB files should be afforded greater protection than citizens’ ‘rap’ sheets, which it concedes are routinely 
discoverable.”). 
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Demonstrating the overbreadth of Fenniman’s creation of a categorical exemption for 

“internal personnel practices” under RSA 91-A:5, IV, documents are barred from public disclosure 

under this exemption even where the public interest in disclosure is high and where there may be 

no privacy interest implicated. 15   The Town apparently views RSA 91-A:5, IV’s “internal 

personnel practices” exemption as even barring the disclosure of an officer’s name when that 

officer has committed a serious abuse of power.  This is an extraordinary position that hides the 

bad actions of government officials at the expense of governmental accountability.   

Rather than effectuate the Town’s constitutional responsibility to properly administer 

justice through its police department, the Town’s policy of secrecy in an effort to protect its police 

officers undermines this responsibility.  Secrecy damages public confidence in the administration 

of justice.  On the other hand, disclosing this information will help the Town restore public 

confidence in the Department and help the public better evaluate how the Department conducts 

internal affairs investigations.  Without transparency, the public also cannot evaluate whether the 

Town is complying with the Report’s recommendations in full.  Unfortunately, the Town’s 

position is that the public must simply trust that the Department and its new civilian administrator 

are fully following the Report’s recommendations.  But Article 8 rejects “trust us” accountability 

in favor of “transparency accountability,” thereby requiring a public interest balancing test for 

information that meets the “internal personnel practice” definition under RSA 91-A:5, IV. 

 

 

                                                 
15 See Associated Press v. State of N.H., 153 N.H. 120, 139 (2005) (“RSA 458:15-b, III does not permit the court to make the 
individualized determinations required by the State Constitution and by Petition of Keene Sentinel and its progeny.”); see also 
Hampton Police Ass’n, Inc. v. Town of Hampton, 162 N.H. 7, 16 (2011) (“A blanket assertion is generally extremely disfavored, 
and ordinarily the privilege must be raised as to each record so that the court can rule with specificity.”) (quotations omitted); In re 
Keene Sentinel, 136 N.H. 121, 129 (1992) (a party “cannot prevail in their claim to keep the records sealed merely by asserting a 
general privacy interest”). 
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V. Applying the Required Balancing Test, the Public Interest in Disclosure Outweighs 
any Privacy Interest in Nondisclosure. 

 
A. The Public Interest in Disclosure is Strong.  The Audit Report exposes the very 

type of misconduct that Chapter 91-A is designed to uncover.  See, e.g., Union Leader Corp. v. 

New Hampshire Retirement System, 162 N.H. 673, 684 (2011) (noting that a public interest existed 

in disclosure where the “Union Leader seeks to use the information to uncover potential 

governmental error or corruption”); Prof’l Firefighters of N.H. v. Local Gov’t Ctr., 159 N.H. 699, 

709 (2010) (“Public scrutiny can expose corruption, incompetence, inefficiency, prejudice and 

favoritism.”).  As the Supreme Court has explained specifically in the context of police activity, 

“[t]he public has a strong interest in disclosure of information pertaining to its government 

activities.”  NHCLU v. City of Manchester, 149 N.H. 437, 442 (2003).  As one New Hampshire 

Court Judge similarly ruled in releasing a video of an arrest at a library, “[t]he public has a broad 

interest in the manner in which public employees are carrying out their functions.”  See, e.g., Union 

Leader Corp. v. van Zanten, No, 216-2019-cv-00009 (Hillsborough Cty. Super. Ct., Norther Dist., 

Jan. 24, 2019) (Smuckler, J.), attached as Exhibit L.  The Town also ignores the numerous cases 

outside of New Hampshire highlighting the public interest in disclosure when the official acts of 

the police are implicated.16  Simply put, disclosure here will educate the public on “the official 

acts of those officers in dealing with the public they are entrusted with serving.”  Cox, 242 P.3d at 

                                                 
16 See, e.g., Rutland Herald v. City of Rutland, 84 A.3d 821, 825 (Vt. 2013) (“As the trial court found, there is a significant public 
interest in knowing how the police department supervises its employees and responds to allegations of misconduct.”); City of Baton 
Rouge/Parish of East Baton Rouge v. Capital City Press, L.L.C., 4 So.3d 807, 809-10, 821 (La. Ct. App. 1st Cir. 2008) (holding 
the public interest in records of investigation into police officers’ use of excessive force trumps officers’ privacy interest; noting 
that “[t]he public has an interest in learning about the operations of a public agency, the work-related conduct of public employees, 
in gaining information to evaluate the expenditure of public funds, and in having information openly available to them so that they 
can be confident in the operation of their government”) (emphasis added); Burton v. York County Sheriff's Dep’t., 594 S.E.2d 888, 
895 (S.C. Ct. App. 2004) (sheriff’s department records regarding investigation of employee misconduct were subject to disclosure, 
in part, because “[i]n the present case, we find the manner in which the employees of the Sheriff’s Department prosecute their 
duties to be a large and vital public interest that outweighs their desire to remain out of the public eye”) (emphasis added); 
Tompkins v. Freedom of Info. Comm’n, 46 A.3d 291, 299 (Conn. App. Ct. 2012) (in public records dispute concerning documents 
held by a police department implicating an employee’s job termination, noting that a public concern existed where the “conduct 
did implicate his job as a public official”).   
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507 (addressing disclosure of citizen complaint investigations). That some members of the 

community may engage in the “parlor” game of attempting to identify which of its employees 

engaged in acts of misconduct is of no moment.  The suggestion that a citizenry seeking to become 

informed about which of its public servants have been found to have engaged in misconduct is 

nothing more than a “parlor game” makes a mockery of the very idea of public accountability. 

The Town claims that producing the redacted information in the Audit Report, including 

officer names, will not shed light on the Department’s conduct.  See Town’s Memo. of Law at p. 

14-15.  The Town is wrong.  Unlike Beck and the other cases cited by the Town, the requested 

information here concerns the ability of the public to examine the completeness and full findings 

of an internal investigation that exposes significant misconduct on the part of the Department.  See, 

e.g., Rutland Herald, 84 A.3d at 825 (stating that “there is a significant public interest in knowing 

how the police department supervises its employees and responds to allegations of misconduct” 

and ordering disclosure of employee names).17  Producing officer names will allow the public to 

know how specific officers in the Department conduct internal affairs investigations.  The public’s 

ability to learn what the “government is up to” under Chapter 91-A includes not just the actions of 

the government, see Union Leader Corp., 141 N.H. at 477, but who engaged in such actions on 

behalf of the government.  After all, without knowing who engaged in actions on behalf of the 

government, how can the public hold specific officers and Department leaders accountable?  This 

is why the Supreme Court has demanded that the government produce the names of government 

                                                 
17 This case is in stark contrast to Beck v. Dep't of Justice, 997 F.2d 1489 (D.C. Cir. 1993), where the Court held that disclosure of 
records concerning two relatively low-level government agents did not provide information about the agency’s own conduct.  
Central to the Court’s holding was the fact that there was no evidence, or public knowledge, of any alleged scandal or wrongdoing 
on the part of the two agents.  Id. at 1493.  This is not the case here.  Unlike Beck, the information at issue in this case concerns an 
actual formal investigation of wrongdoing.  See also MacLean v. United States Dep't of the Army, No. 05-CV-1519 WQH(CAB), 
2007 U.S. Dist. LEXIS 16162, at *41 (S.D. Cal. Mar. 6, 2007) (same; also noting that, unlike this case, the information sought 
would not necessarily expose information concerning government wrongdoing).  There is a public interest in disclosing to the 
public the full scope of the Audit Report’s investigation.   
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employees—rather than mere titles—along with their salary information.18  What if, for example, 

many of the internal investigations criticized in the Report were conducted by the same officer?  

This would help inform the public that this particular officer may be part of the Department’s 

problem concerning how internal affairs investigations are being conducted.  Also, what if, in the 

20 sustained cases of misconduct evaluated in the Report, the same officer was disciplined in the 

bulk of the cases?  This would help inform the public that the Department may have a problem 

officer on its hands.  But, right now, the public is left in the dark, with no ability to hold the 

Department and its civilian administrator accountable.     

B. The Privacy Interest in Nondisclosure is Nonexistent.  Police officers also have 

no privacy interest when their actions implicate their official duties, especially when—as is the 

case here—there is credible evidence of wrongdoing.  Cases have roundly rejected the proposition 

that such a privacy interest exists, including in the context of internal investigations of citizen 

complaints.19  And there is especially no privacy interest here where the Audit Report was not 

created for any employment purpose, as required to deem the information “personnel” in nature.   

Here, despite the Town’s assertion to the contrary (see Town’s Memo. of Law at p. 9), the 

information sought does not constitute “intimate details … the disclosure of which might harm the 

individual,” see Mans v. Lebanon School Board, 112 N.H. 160, 164 (1972), or the “kinds of facts 

[that] are regarded as personal because their public disclosure could subject the person to whom 

they pertain to embarrassment, harassment, disgrace, loss of employment or friends.”  See Reid, 

                                                 
18 See e.g., Union Leader Corp., 162 N.H. at 684; Mans, 112 N.H. at 160. 
19 See, e.g., City of Baton Rouge., 4 So.3d at 809-10, 821 (holding the public interest in records of investigation into police officers’ 
use of excessive force trumps officers’ privacy interest; “[t]hese investigations were not related to private facts; the investigations 
concerned public employees’ alleged improper activities in the workplace”); Burton, 594 S.E.2d at 895 (sheriff’s department 
records regarding investigation of employee misconduct were subject to disclosure, in part, because the requested documents did 
not concern “the off-duty sexual activities of the deputies involved”); Cox, 242 P.3d at 507 (finding that police officer “does not 
have a reasonable expectation of privacy in a citizen complaint because the citizen making the complaint remains free to distribute 
or publish the information in the complaint in any manner the citizen chooses”); Denver Policemen's Protective Ass’n, 660 F.2d at 
435 (noting that police officers have no privacy interest in documents related solely to the officer’s work as police officers).   
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169 N.H. at 530 (emphasis added).  Petitioners are not seeking, for example, medical or 

psychological records in an officer’s personnel file.  Instead, Petitioners are seeking redacted 

information in the Audit Report related to the performance of officers’ official duties, including 

where there is credible evidence of wrongdoing.  Thus, any privacy interest here is minimal, if not 

nonexistent.20  Whatever concerns the Town may have about today’s “super charged social media 

environment,” see Town’s Memo. of Law at p. 10, “these technological changes have by no means 

diminished the need for accountability and transparency in our system of justice.”21   

The Town’s police officers are not, as the Town suggests, low level civilian “employees” 

with the same privacy interests as, for example, the Town’s electrician or ministerial staff.  See 

Town’s Memo. of Law at p. 13.  Police officers have even less of a privacy interest than normal 

government employees because the police have the incredible power to exercise broad discretion 

in the enforcement of the law by arresting members of the public, depriving people of their liberty, 

and using lethal force.  Likewise, police officers have largely unfettered discretion to not enforce 

violations of the law that they may observe.  The force used in the Andersen case is an example of 

the immense power bestowed on law enforcement.  Indeed, many of the cases the Town cites 

permitting the redactions of names have no bearing here, as they do not implicate the police 

performing their official duties.  Rather, these cases implicate non-police officer/civilian 

government employees22 and/or private individuals who may be witnesses.23  To narrow the issues 

                                                 
20 See Cox, 242 P.3d at 507 (“[T]he [citizen] complaints at issue relate solely to the officer’s official interactions with a member of 
the public and do not contain personal information regarding the officer other than his name and duty location.”); see also Hunt v. 
FBI, 972 F.2d 286, 289-90 (9th Cir. 1992) (“Where there is no evidence that the government has failed to investigate adequately a 
complaint, or that there was wrongdoing on the part of a government employee the public interest in disclosure is diminished.”; 
“the public interest in ensuring the integrity and the reliability of government investigation procedures is greater where there is 
some evidence of wrongdoing on the part of the government official”). 
21 See United States v. Chin, No. 17-2048, 2019 U.S. App. LEXIS 1721, at *22 (1st Cir. Jan. 18, 2019) (ordering the district court 
to unseal the list of juror names and addresses as appellant requested in its motion, unless the district court makes further findings). 
22 See Coleman v. Lappin, 680 F. Supp. 2d 192, 199 (D.D.C. 2010) (involving a Bureau of Prisons staff member; not a police 
officer); Ligorner v. Reno, 2 F. Supp. 2d 400 (S.D.N.Y. 1998) (not concerning police officers); Lurie v. City of Chi., No. 69 C 
2145, 2014 U.S. Dist. LEXIS 22971, at *5 (N.D. Ill. Feb. 21, 2014) (same). 
23 See Reid, 169 N.H. at 531 (addressing privacy interests that may exist with respect to “third party witnesses and interviewees,” 
including civilian employees).  In Reid, for example, the Court never held that it would have been permissible for the Attorney 
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in this case, Petitioners have made clear that they are not seeking the names of private citizens that 

may exist in the Audit Report.   

The Town’s reliance on RSA 516:36 to create a privacy right is also misplaced.  See 

Town’s Memo. of Law at p. 11.  RSA 516:36 has no bearing on this analysis.  This statute governs 

admissibility, not discoverability, of police internal investigation documents.  RSA 516:36, II (“All 

records, reports, letters, memoranda, and other documents relating to any internal investigation 

into the conduct of any officer, employee, or agent of any state, county, or municipal law 

enforcement agency having the powers of a peace officer shall not be admissible in any civil action 

other than in a disciplinary action between the agency and its officers, agents, or employee ….”) 

(emphasis added).  Information, of course, can be both inadmissible in court under RSA 516:36 

and public under Chapter 91-A.  As one Superior Court recently explained, RSA 516:36 “provides 

no basis for withholding records responsive to a Right-to-Know request.”  See Salcetti v. City of 

Keene, No. 213-2017-CV-00210 (Cheshire Super. Ct. Aug. 29, 2018) (Ruoff, J.), available at 

http://www.orol.org/rtk/rtknh/213-2017-CV-210-2018-08-29.html. 

The Town’s argument that the recent privacy protections added to the New Hampshire 

Constitution provide the officers in the Audit Report—who are government actors—with a right 

to privacy is both wrong and remarkable.  See Town’s Memo. of Law at p. 12.  This constitutional 

amendment, which was enacted by the voters during the 2018 election, states in Part I, Article 2-

b: “An individual’s right to live free from governmental intrusion in private or personal 

information is natural, essential, and inherent.”  (emphasis added).  By its own terms, this 

constitutional amendment—like other provisions of Bill of Rights—protects individual citizens 

from government intrusion; it does not, as the Town seeks, protect the government and its actors 

                                                 
general’s office to redact the name of the Assistant Attorney general conducting the investigation.  Yet this is precisely what the 
Town seeks here by seeking to withhold the names of Department officers who engaged in internal affairs investigations.   
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from scrutiny by individual citizens.  The ACLU of New Hampshire collaborated with the drafters 

of this amendment and was among its prominent advocates.  The amendment’s sponsor and chief 

legislative proponent—former Representative Neal Kurk—explained, along with the ACLU, that 

this amendment was a tool to protect individuals from the government, not the other way around: 

“Today’s powerful surveillance technologies can provide the state government and state and local 

law enforcement agencies with the ability to spy on people when they walk on public sidewalks, 

drive on public roads, play in public parks, attend public schools, and visit public libraries …. Q2 

would require that the government obtain a judicial warrant, supported by probable cause, before 

accessing any personal information …. Q2 would also help prevent the police from accessing your 

private information through third parties.”  (emphasis added).  See Exhibit M (C. Marlow and N. 

Kurk, “On Election Day, the Voters of New Hampshire Can Protect Their Privacy in the Digital 

Age,” ACLU: Speak Freely (Oct. 15, 2018)).  In short, the Town’s position (i) turns this added 

constitutional protection on its head by protecting the government from its own citizens and (ii) 

runs contrary to the amendment’s text and intent.   

Finally, it should go without saying that information concerning a government official’s 

performance of his or official duties cannot be shielded from public scrutiny because exposure 

may cause “embarrassment” to that official.  It should come as little surprise that government 

actors often wish to keep their misconduct secret out of fear that the public may find out and 

“embarrass” them by holding them publicly accountable.  But such public scrutiny for official acts 

is the price that a government official must pay.  This is because that official, including a police 

officer, works for the public, not him or herself.  They are not private citizens.  This is how 

government accountability works under Chapter 91-A.  Adopting the Town’s view would enable 

government entities to keep such misconduct from ever seeing the light of day.  
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C. There is No Governmental Interest in Nondisclosure.  The Town suggests that 

disclosure would deter the reporting of police officer conduct by public employees, the 

participation in such investigations, and even the investigation undertaken by the Town of Salem, 

for fear of public embarrassment, humiliation, or even retaliation against employees.  See Town’s 

Memo. of Law at p. 16-17.  This argument is speculative, lacks any evidentiary support, and was 

rejected by the Supreme Court when it was similarly made without evidence.  See Goode, 148 

N.H. at 556 (“[T]here is no evidence establishing the likelihood that auditors will refrain from 

being candid and forthcoming when reporting if such information is subject to public scrutiny.”).  

The Supreme Court has emphasized that, in Chapter 91-A disputes, courts must reject assertions 

that are “speculative at best given the meager evidence presented in support.”  See, e.g., Union 

Leader Corp., 162 N.H. at 679.  This principle is especially important where the Town “has the 

burden of demonstrating that the designated information is exempt from disclosure under the 

Right-to-Know Law.”  CaremarkPCS Health, LLC v. N.H. Dep’t of Admin. Servs., 167 N.H. 583, 

587 (2015).24  Here, disclosure will improve the criminal justice system and police accountability, 

not hinder it.  Disclosing this information will not only expose misconduct, but it also will ensure 

that the public has the complete picture concerning the Audit’s findings and whether the 

Department is following its recommendations.   

D. The Public Interest Trumps Any Nonexistent Privacy Interest.  Once the 

private and governmental interests in nondisclosure and public interest in disclosure have been 

assessed, courts “balance the public interest in disclosure against the government interest in 

nondisclosure and the individual’s privacy interest in nondisclosure.”  Union Leader Corp., 162 

                                                 
24 See also Nash v. Whitman, 05-cv-4500, 2005 WL 5168322 (Dist. Ct. of Colo., City of Denver, Denver Cty. Dec. 2005) (ordering 
that the bulk of internal affairs police files be produced, in part, because the department’s concern that disclosure would chill 
cooperation of civilian and officer witnesses “did not find significant support in the evidence”); Soto v. City of Concord, 162 F.R.D. 
603, 614 (N.D. Cal. 1995) (in declining to apply the self-critical analysis privilege, noting that the City’s “general claim that 
disclosure would harm their internal investigatory system is not sufficient”).   
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N.H. at 679.  The Supreme Court has consistently stated that this balancing test should be heavily 

weighted in favor of disclosure, even where the public and privacy interests appear equal.  See, 

e.g., Reid, 169 N.H. at 532 (“When a public entity seeks to avoid disclosure of material under the 

Right-to-Know Law, that entity bears a heavy burden to shift the balance toward nondisclosure.”) 

(citations omitted) (emphasis added).25  

In performing this balancing test with respect to the Audit Report, any privacy interest is 

dwarfed by the compelling public interest in disclosure.  The Town cannot meet the “heavy 

burden” required to resist disclosure.  As explained in the Petition and above, the substantial public 

interest in disclosure is the public’s right to learn the full nature of the Audit Report’s findings and 

conclusions—a report that cost the Salem taxpayers $77,000.  Police officers are public servants 

who, when performing their official duties, serve the public, not themselves; they do not have the 

same privacy rights as regular citizens or even other public employees.26  A number of courts in 

other states have held that police officers’ privacy interests are not sufficient to prevent disclosure 

of law enforcement disciplinary information.  This Court must reach the same conclusion here.27  

WHEREFORE, Petitioners pray that this Court grant the relief in their Petition.28  

                                                 
25 See also WMUR v. N.H. Dep’t of Fish and Game, 154 N.H. 46, 48 (2006) (noting that courts must “resolve questions regarding 
the Right-to-Know Law with a view providing the utmost information in order to best effectuate the statutory and constitutional 
objective of facilitating access to all public documents.”). 
26 See State v. Hunter, No. 73252-8-I, 2016 Wash. App. LEXIS 1470, at *5 (Ct. App. June 20, 2016) (noting that a police officer 
is “a professional witness”).   
27 See, e.g., Rutland Herald, 84 A.3d at 826 (affirming that police disciplinary records must be disclosed); Tompkins, 46 A.3d at 
299 (affirming that a police officer’s termination records must be disclosed); City of Baton Rouge, 4 So.3d at 809-10, 821 (holding 
the public interest in records of investigation into police officers’ use of excessive force trumps officers’ privacy interest; “[t]hese 
investigations were not related to private facts; the investigations concerned public employees’ alleged improper activities in the 
workplace”); Jones v. Jennings, 788 P.2d 732, 738 (Ala. 1990) (“There is perhaps no more compelling justification for public 
access to documents regarding citizen complaints against police officers than preserving democratic values and fostering the 
public's trust in those charged with enforcing the law.”). 
28 Petitioners’ counsel are entitled to their costs if they are successful, as this “lawsuit was necessary in order to enforce compliance 
with the provisions of” Chapter 91-A.  See RSA 91-A:8.  Also, in light of the foregoing, the Town knew or should have known 
that its conduct in withholding the Audit Report and related documents was in violation of Chapter 91-A.  See RSA 91-A:8, I; see 
also Scott v. City of Dover, No. 05-E-170, 2005 N.H. Super. LEXIS 58, *4-5 (Strafford Cty. Super. Ct. Nov. 29, 2005) (Fauver, J.) 
(“[T]he court finds the City should have known it is was required to disclose the requested information. If the City had reviewed 
the case law interpreting the Right-to-Know disclosure requirements, the City would have discovered the requested information 
was information the terms of RSA 91-A requires to be disclosed to the public.”).  Therefore, Petitioners are entitled to reasonable 
attorneys’ fees. 
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r .. ~) Kroll. I ADMSionof 

DUFF&PHELPS 

·~ ·w 

Drummond Woodsum 

Internal Investigation (Informal Inquiry): Sgt. B, Officers U, V, X, Y, z and AA 

A review of the case files shows Captain Wagner being assigned to conduct an informal inquiry into 

the conduct of the above listed officers relative to an occurrence at an ice rink on December 2, 2017. 

This task was assigned by Deputy Chief Morin after receiving a complaint from the Attorney General's 

Office as to the conduct of said officers. Some of the content provided appears to have been unable to 

be reviewed due to tech nofogical issues. Rather than finding technology that would allow for the agency 

to view this video content. a document stating that the Apple videos were not compatible with the 

program available was offered. (After the incident was highlighted in local media, the third video was 

accessed.) A memorandum summarizing a partial review of the information from the Attorney General's 

Office stated that the Salem PD had not received a formar complaint. No attempt was made to contact 

any of the parties involved in the incident. It is Kroll's opinion that this is an incomplete investigative 

effort and should not have been handled as an informal inquiry when it clearly meets the criteria for a 

formal complaint and a subsequent investigation. WhHe the allegation is not the most serious in nature 

we have seen, the pattern of handling complaints from the public informaUy~ incompletely and without 

regard to the definitions established in the Salem.po•s General Orders are consistent across all levels 

of severity of allegation. 

On December 2, 2017, four Salem PD officers arrested a youth hockey coach, after tazing him and 

wrestling him to the ground. Spectators claimed that he had done nothing wrong, and one officer was 

seen attempting to distract people from·videotaping the incident by flashing his flashlight at the crowd. 

The suspect's lawyer fifed a complaint with the Attorney General's Office, including with his complaint 

15 affidavits of witness statements supporting the defetise•s allegations and three cell phone videos. 

The Attorney General's Office concluded that there was no criminality in the officers• actions and 

referred the matter to the Salem po·for administrative review. In the fetter sent to Anderson's attorney 

by the Attorney General, there was no direction to contact Salem PD to submit a formal complalnt, and 

even though the attorney submitted a formal written complaint to the Attorney Gen erars Office alleging 

improper arrest, excessive force. unprofessional behavior and intimidation of witnesses, the Salem PD 

still has yet to initiate a formal IA investigation. It is the department's belief that until the arrestee 

appears at the Salem PD and submits a formal written complaint, there is no need by the department 

to conduct a formal review. Note, again, the department's policy that formal investigations be issued in 

writing or must allege 11criminal misconduct or similar serious offense:" 
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~ ~t Kroll. I AOIWsionof Drummond Woodsum 
DUFF&PHELPS 

P'~~VAL COMPLAINT-A complaint received under me above guidelines that is submitted in 
wnung: where 1hc ~mpl~ina!"t is available for follow-up jnvestigatio"' in:erview. And/or the 
complamt alleges cnmrnal mascondcct o:simUarscrious offense. 

INF0!14VA_L COMPJ;ATNT- A complaint. as defined cbov~ that is received anonymously. or 
by an identifiable $UbJCCt not scdc:ing action but supplying the infonnation as advisory. to be 
used as see fit. lnfonnal complaint, during the course of teview. may become fonnal 
Complaints if a complantan1 $lcps fQ"Ww .and files u more in-depLh rcpon. or if ~ircums1anccs 
or infonnation dictate an a more in-depth invcstigaticm is appropriate. 

!NTERN~L COMPLAINT INJ'BSTIGATION (ICI) - lhe action taken on acomplainL This 
an-depth. thorough investigation requires an ICJ number ~s:igi1ed. fidl documentation of aJJ 
action taken. with all factual infonnation gathered foawarded to the Chief or Police for review 
and discipline. ir deemed necessary. 

~lem PD General Order 65-7 

While a formal IA investigation was not initiate~. Deputy Chief Morin does assign Captain Wagner to 

conduct an informal inquiry. The captain reviewed the complaint with the Attorney General's 

investigator, reviewed the 15 witness affidavits and reviewed two of the three videos, as he was unable 

to access the third. (After he wrote his report unfounding the complaint, he was able to open the third 

video.) He also reviewed the reports previously flied by the officers and drafted a report closing out the 

informal investigation less than 24 hours after being tasked with the review. His report is dated March 

13, 2018. Kroll notes that the department never issued notices to the officers infonning them that a 

complaint was filed against them and that an investigation was being conducted. which violates the 

CBA. (This appears to occur almost every time there Is an informal inquiry.) There were no interviews 

of independent witnesses, no canvasing of the surroundings where the incident occurred for video 

footage and no interviews of hockey rink staff who may have provided an independent version of 

events. The captain did not reach out to the complainant's attorney or any of the individuals who signed 

affidavits, including one who is a Massachusetts State Trooper and who allegedly helped calm tensions 

and physically assisted the Salem PD in keeping people back during the arrest. In his report, the 

captain noted that the affidavits all contained similar statements, appeared to be rehearsed and some 

appeared to be •cut and pasted,• indicating to him an air of bias, and effectively closed out the informal 

Inquiry. 

Relative to the amount of time spent by Captain Wagner on the informal inquiry, Deputy Chief Morin 

states: 

Private and Confidential 76 

GillesBissonnette
Highlight



.: ~) Kroll. I A Division of 

DUFF&PHELPS 
Drummond Woodsum 

MR. LINSKEY: And then, you know, so the Inquiry comes into you, you give it to 

Wagner, this is basically the - the informal inquiry and he got it on -· you got it on 

March 121h and he's completed it on March 13th. 

DEPUTY CHIEF MORIN: I got it on March 9th. 

MR. LINSKEY: March 9th? 

DEPUTY CHIEF MORIN: Yeah, I think that's when 

MR. LINSKEY: He got it on March 12th? 

DEPUTY CHIEF MORIN: Yeah, because I talked to Liss WolfordtJ before. 

MR. LINSKEY: Yup. 

DEPUTY CHIEF MORIN: Where's her original letter; is it March 9th? 

MR. L/NSKEY: Yeah. 

DEPUTY CHIEF MORIN: March 9th Is her original letter? 

MR. LINSKEY: Drafted a cover letter. 

DEPUTY CHIEF MORIN: Yup. 

MR. LINSKEY: But the - the .. - the Captain got a request on March 12th -

DEPUTY CHIEF MORIN: Yup. 

MR. LINSKEY: - and was finished with it by March 13th. Is that a short period of time 

for that? I mean, that's one of the bigger kind of complaints you guys have around here;· 

right? 

DEPUTY CHIEF MORIN: Yeah, but it - it ..... he reviewed everything, he made the 

contacts with the officers that he needed tot he read the reports; okay? So, we 're 

efficient, I don't know - and again, we've yet to hear from Dabella 14 and instead what 

we get is we get a 91A15 request from WBZ; okay? 

Kroll then asks Deputy Chief Morin if it would be a more thorough and fair investigation if they 

interviewed those that signed affidavits. His response is as follows: 

MR. LINSKEY: Did -- any thought of speaking to the Massachusetts State Trooper who 

was there? 

DEPUTY CHIEF MORIN: No. 

MR. LINSKEY: Why not? 

DEPUTY CHIEF MORIN: Why? 

1:1 Senior Assistant Attorney General Lisa Wolford 
14 Attorney Christopher OiBefla 
15 The Right to Know Law RSA 91-A:4 grants all citizens the right to access public records. 
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DUFF&PHELPS 
Drummond Woodsum 

MR. LINSKEY: Because he's a law enforcement official who would be expected and 

required to give an independent review as to what he saw. 

DEPUTY CHIEF MORIN: And if you read his statement it's pretty clear that its more of 

a character reference. We saw his actions In there, he wasn't condemning the actions 

of the police department. 

MR. LINSKEY: You would say he was - he was assisting you guys. 

DEPUTY CHIEF MORIN: He was assisting us. When he realized that it was his buddy 

- his statement was a character reference, that this - this has to be a 
misunderstanding and it probably- I don't disagree that the coach probably was trying 

to, but what I do disagree with is that when the offlcers told him to step off, put your 

hands down, relax, he did not do that, and when he was -- when they grabbed hold of 

him, he didn't say okay guys, this is just a big misunderstanding and put his hands 

behind his back, he continued to, whether he thought he was justified in doing it or no/1' 

that's not the case; okay? So, the·- I read the, I think he's a detective -

MR. LJNSKEY: Yup. 

DEPUTY CHIEF MORIN: - in Mass State Police, again it was a character reference. 

He didn't say the officers did X. Y, and Z wrong or anything like that. In fact, in the video 

he's assisting, he's saying let them do their job, let- let them - stand back, let them 

do their job. 

MR. LINSKEY: So probably a fair ended minded -

DEPUTY CHIEF MORIN: Yeah. 

MR. LINSKEY: So, If you're looking for a fair - look at the, -

DEPUTY CHIEF MORIN: Yeah. 

MR. L/NSKEY: - you know, somebody from the other side who says, look, this Is what 

Jsaw-

DEPUTY CHIEF MORIN: If -

MR. L/NSKEY: - and there's no thought of reaching out to him to get his version of 

events? 

DEPUTY CHIEF MORIN: There is no complaint. There is no - when they come in and 

file a complaint, which they will not do, -

MR. LINSKEY: So if they cams In tomorrow and filed a complaint. ~­

DEPUTY CHIEF MORIN: Absolutely. 

MR. LINS KEY: - you would interview all of those people? 

DEPUTY CHIEF MORIN: Absolutely. 

MR. LINSKEY: What if ifs within the siX months' time period? 
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DEPU7Y CHIEF MORIN: Six months? 

MR. L/NSKEY: Yeah. 

DEPUTY CHIEF MORIN: It has to be within six months, It can't be after six months, but 
yeah. 

MR. LINSKEY: So if they file - just - and this just goes to your CBA, if they filed six 

months and one day and they come up with a video that shows six ways to Sunday 

guys were swearing and throwing rocks and bottles and you guys under your CBA 

could not take action for discipline, you could investigate it, but you couldn 't tale 

discipline? 

DEPUTY CHIEF MORIN: If we had a situation in which - let's go back lo Officer I. 

MR. LINSKEY: Yup. 

DEPUTY CHIEF MORIN: Six months and a day it came back that he split the guy over 

the head with a flashlight and we didn't know that, I don't care about the CBA, rm going 

to fire his ass. 
MR. LINSKEY: Okay. And then it would just work out in the grievance process, he could 

fight it. 
DEPUTY CHIEF MORIN: Whatever. 

Kroll further notes that relative to the ice rink investigation, the informal inquiry was conducted in Jess 

than 24 hours without any actions other than reading the documents and examining two of the three 

videos. Captain Wagner did not interview any of the witnesses, as their statements were considered 

to have an air of bias and favoritism towards the complainant. However, with that logic, then the 

involved officers' statements should also be disregarded, as they are all acquaintances and co .. workers, 

and their reports could also be considered biased t~rd the Salem PD. Further, one of the witnesses 

is a sworn law enforcement officer who, according to several law enforcement and civilian statements, 

assisted the Safem PD. Despite his actions that night at the ice center, he agreed to complete and sign 

an affidavit against fellow sworn law enforcement officers to support the complainant, and even his 

statement was disregarded. 

Kroll also interviewed Captain Wagner; who as noted above, has never received any formal training in 

conducting IA investigations. Captain Wagner stated the following as to the thoroughness of his 

informal inquiry into the occurrence at the ice rink: 

CAPTAIN WAGNER: However, to give you a .... and you have it, so you - so you know 

that I've done it, we received a - the Ice Center, -
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MR. LINSKEY: Yup. 

CAPTAIN WAGNER: - we never received a complaint for that, still haven't to this day. 

no phone calls, Attorney Dabe/la was asked to contact me, my name directly. 

MR. LINSKE.Y: Who asked? 

CAPTAIN WAGNER: The AG 's office. 

MR. LINSKEY: Did anyone confirm with the AG 's offlce that they asked the attorney to 

do that? 

CAPTAIN WAGNER: Nope - nope, but -

MR. LINSKEY: Would that be - would that be something that would be helpful if 

somebody is saying, look, you guys never even reached out to the attorney -

CAPTAIN WAGNER: With all due respect, Dan, rm not chasing down complainants, if 

they want to file a complaint and they've been given direction to contact me, and I - I 

welcome them to call me, It - it's out there but they- but they chose to do other things 

MR. LINSKEY: Roger that. 

CAPTAIN WAGNER: - like contact media, contact, you know, newspapers and set up 

this whole charade to make their client the victim, I'm not chasing them down for their 

complaint. I'm here, I'm willing to take It, I'm willing to sit down and speak with them, 

all - although at - at this point I think that there's issue with that because of - of 

the - the witnesses and - and I can't really speak to the defendant right now because 

he~ represent -

MR. LJNSKEY: Why not? 

CAPTAIN WAGNER: Because he's represented by- by his attomey. If rm going to be 

questioning him about --

MR. L/NSKEY: Well you can't speak to him about his criminal case, you can speak to 

him about his complaint. 

CAPTAIN WAGNER: But that's the criminal case, that's part of the criminal case, I 

mean, evidence of what occurred during that, that's going lo be part of it, so probably 

not the best time to be speaking to him. Secondly, I did take what the AG sent me, you 

have the CD, I did review evety statement on there, I reviewed all the officer's reports, 

I did do an Informal inquiry and looked into it even though I didn 't receive a formal 

complaint. 

MR. LINSKEY: Okay. So an informal inquiry was initiated because the email from -

because of the letter from the AG 

CAPTAIN WAGNER: Yes. 
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MR. LINSKEY: - and you did that - were going to do that, you evaluated all the written 

documents from the people who put it In. -

CAPTAIN WAGNER: Yeah. 

MR. LINSKEY: - you read all the written reports from the officers, and you reviewed 

the videotapes. Were you able to get the third video to open? 

CAPTAIN WAGNER: I was. 

MR. LINSKEY: Okay. 

MR. LINSKEY: Three years from now If this were in Court and you're on the stand 

defending your response, would it be better for the Town of Salem and the officers who 

were being possibly sued if your response was, well, I shouldn't have to chase people 

down, but I reached out, here's an email I sent to the attorney saying that rve become 

aware of a complaint from the Attorney General's omce, please call me at this number, 

if you have any issues or concems I'd like to go over these complaints and see what 

you have to say. There's a process we have in place, I'd be.willing to put ii fo1Ward, let 

me know what your client would like to do; would It be better for you and Salem PD to 

have that document on file saying that, look, we - we think this is all a bunch of bull, 

we don't - we don't - we think this is an attorney who's trying to use the media for his 

side, we've got this report from the AG, ths AG's declined criminal, and what's - the -

all the AG can do is say criminal; right? So, it's criminality, civil rights violations; right? 

If it's rules and regulation, F bombs, excessive kicks, telling people, you kno~ if you 1re 

CAPTAIN WAGNER: I'll stop you right there because the only thing that - that is 

missing from this is me calling or -- or reaching out to - to the attorney. I - I felt It was 

sufficient that the authority that he decided to complain to, which was a tactical move 

on his part I feel, he complained to the AG 's office, the highest law enforcement 

authority in the state, -

MR. LINSKEY: Yup. 

CAPTAIN WAGNER: - and then it was - the complaint. it wasn't rejected but it was 

unfounded, so there was - there was no criminal wrong doing. no civil rights violations 

MR. LINSKEY: Right. 

CAPTAIN WAGNER: - in - ln their opinion, and it was returned to him with instruction 

to contact Captain Wagner, I have the letter from the AG, so what - what they sent to 

him, 

Private and Confident/al 81 

GillesBissonnette
Highlight



: tt Kroll. I Al>Msionol 

DUFF&PHELPS Drummond Woodsum 

MR. LINSKEY: And did -

CAPTAIN WAGNER: - and -

MR. LINSKEY: So, you have the letter the AG sent to him? 

CAPTAIN WAGNER: Yeah. 

MR. LINSKEY: And it says contact Captain Wagner? 

CAPTAIN WAGNER: I believe so, yeah. 

MR. LINSKEY: Okay. We don't have that. 

CAPTAIN WAGNER: Okay. 

MR. LINSKEY: All we have is the - your report that says the AG said that she was 

going to have him reach out to me, that's -

CAPTAIN WAGNER: I'll try - when we take a break or whatever, I'll - nJ -

MR. LINSKEY: But that's e><actly what I'm look - is there a documentation that says, 

look, -

CAPTAIN WAGNER: Let me see, I'll pull it out and see if it - it might have been one 

that came In after the fact -

MR. LINSKEY: Okay. 

CAPTAIN WAGNER: - so maybe you didn't get It in that original - when we sent out 

those - the reproductions of all the - the infonna/s and the /As that you guys got, -

MR. LINSKEY: Yup. 

CAPTAIN WAGNER: - it very well may have been not here yet, -

MR. L/NSKEY: Okay. 

CAPTAIN WAGNER: - so, IW look and see if that's in the - I have - I have the file. 

MR. L/NSKEY: Then we would both be in agreement that that's a better position for 

Salem PD to defend, to say -

CAPTAIN WAGNER: Yeah, 1- I suppose it would be a - a better but in the same token 

there~ also - I don't feel there's anything wrong with - with the way It was done. This 

guy is an attorney, he defends people for a living, -

MR. LINSKEY: Yup. 

CAPTAIN WAGNER: - he knows what to do, he knows where we are. If he so chose 

to make a complaint. he would do it with us if he wanted to, he knows it - he - it can 

be done and how to do it, It wouldn't be his first go around. 

MR. L/NSKEY: Sure. 

CAPTAIN WAGNER: He certainly figured out where to find the AGs and he certainly 

figured out where to find Cheryl Flandsca and - and every other peraon involved in* 

this debacle that's out on the media, one sided debacle, he totally figured that out on 
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his own. so do I need to lea\.66 him a traU of breadcrumbs to come in here and - and 

fill out a complaint or did- did he have no intention of ever doing that? That•s 

my position on that 

MR.. UNSKEY: Okay. 

9Ktall nate.s Itta& a coclboVES$y anlSe regasmag infcrrnation that was reported by wsz 1V regarding thfs 

inddent. W8Z 1V ~Cheryl Fandaca ran an on-aif story wi!h several individuals cnUcaJ of the arrest 

of b hockey coacll at ttle ice rink. The reporter was the fonner pubfic infonnation officer for the Boston 
Po5ce Oepa1ment al1d ~ fQr Former Q\ief Unskey in that capacity. KroH had been provided the IA 

Se ccnc:em:ug Ehe ice lit* prior to the sta.y airing: hawewr. the reports were in a lite box in Kroll's office 

space. wm:ta was not '!CTPS"ed ure Qjef Unskey relUmed tram international travel. Repom are also 

~ tD have been plOvmt .to &tie attcney and defendant. Since leaving BPD. Chief Unskey haS not 
had ccntact wld1 Cla,t Fiandaca eccept by clred Twitter messages on three occasions - the last being 

on Decenber 6. 2016 befoc'e she sent a Ink to 1he stcxy she was airing over Twitter on April 26. 2018 saying 

she OOard be may be involved in a review of Iha Salem PD. Unskey responded that he was on vacatJon. 

Linstey rmwnect on May 1. 2018. On uay 2. he Wt?d to the KRiii offlce and brought the case files concerning 

Salem out of their mx for' mvfewW* bawling dOmeSticaDy on anottM!f' cfient matter. II was then that he 

nMewed Ole ice ceo!er repcrt f« the tU$l time. Chief Donovan wrote a fetter lo the town manager stating 

1hat he was concecned that the KrcfJ team pnMded the documenls to the news. Kron has addressed this 

issue with the chief and SIM!tal OShers. Kroll taJces the integrity of their cases extremely seriously and did 

not share Bn'J daccmen1s with anyone other than lhe Kroll team. 

Kroll has included hereto the letter sent by the Attorney General ·s Office to the complainant, the letter 

sent to the Salem PO and the letter sent to the plaintiff's attorney. Christopher Dibella, which states, 

•As mentioned when we spoke. I have referred your complajnt and materials to the Salem Police 

Department for administrative review.• 
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a.lltf)o\111 1"An"1N.\l.ll •. :-.·-···~.:u. ... 

Christ:>pbe: DIBcUa, l::sq. 
Oi!kU. t.aw omcu. r.c. 
.SSOJg~~· 
Metb\lal. MA 01844 

O..W- Anomcy DHlcfbl. 

.A•J'TOl\Nl•:Y 0£NlUlA.t. 
DEl"'Alt1'MENT OF JUSTl..:N 

•I CAl'11UL 17.Ut:T 
<lei. l"OIUJ, ~W IL.MNCll:.': CD:cll ti .T 

AJl;ot if. SIC.'# '""!IN N;',11\S ,,.. .... .#oC. 

---------
Match 23, 2018 

As I said J would. I haw: n:vlowocl tho wfmm Jtatcmcm1 and video dips YCHJ pr011rded to 
tlm offir:o in ~l.!nC:dcm wilh yourcomploint about Salem Poflcc D~ offic:en who 
1CSJlOndod io !.'ic &?cm fccnrcr on Dcc4mbcr 2, 2017. J also reviewed ~ pcleoc fC1'0IU aboal die 
tnci:knl. 

Tha wlincss ~ 7ouJl)O\'idcd svggcs& 1hal pon:madcndlngaa ie» hockoy ~ 
cbil nighl ~ DZl.811 at cae or more hodrey offleiols. The ome bccai= -Wnica&ioi:as." 
<TOO~ "c:teAllilcd,'' aind ~ mpged En "wthll! abmc. .. Aftct Cho game codod, .-cra1 
puanz:s tt6m boih t¢.ams i.'OJllinued 10 have "'Jleated .. di-=ssloos. 

Jo!in Griffln was one ~t!lll paicn11 who wu SlfU "'hc:rc:r" after tbl: game. lie a.rgocd 
wich a :rm ond bis wifo. Bob~~ in llcr\WCn Mr. OriffiA and IM orJien Gad raised 
fW OtmS. One W:t=ss said dm! it appeared &Ital Oriftla and Al\dc:rsen wen: "having I saicus 
di:ic\lSSZ~ ... \ccorrlir.110 xv..:nil o( &ho -icaaa st.ste=.nU. a laltaocd ol1icct (Serp:ms ~cy) 
nish:d \I? to Mr. Andor1e11, pushed aJldlor stahbttd him, and tJww blm down or into a wall. 
OdJer dli~ wot oa iop of Mr. Andenen, and eccoldina to somt, &SSAU!led and Cased hfnt. The 
vidc:»s mow duw to t'Our 4fJken on top or Mr, Andfmtl, who iron itl~ lfOuad. One of the 
oaicat appears to lJCS ilipsic:f O\'m' by Mr. Andersen. 

one otw witness s=temCGCS rcponcd 1ha1 Sgt. &itcy ran~ io Mt. AJldenm m 
told him '° J)U1 his h4Gds behind h1s bact: when Mr. ~took D aicp baGk and ukecl why. 
t1te oiDco: gJ'llibcd him. .\nolhcr~ n:poncd 1bDt lhc officer raid Mr. Andersen be wu 
undCJ' uicst e11d then grabbed bim. AtlftlSI awo of the willlCSSCS rtealled OW la n:spotl# '° Sgc. 
&glc:y iemna Mr. Andcneo 's wife co shut up, Mr. Amtmc:o said \0 lbe o!ficet, .. Don't rcU bet 
to mur u;s. .. 
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1 ho potii:.: •~rort~ :suaii~st tlult polfce hlld ~n e'Utd co a fitht al the Ceencer. OM of lho 
~t'ri"'Cll'i :...1MnQJ rbai Ul")n Mival, he \\'II cold t.hal dtttO W8JI rltihl in Cho '""-er rink in\'Olving 
paM~L1. Ho ~w ft crowd orpeaptc yelling. and noted rlsot Sar. lbgley. who \WI sunoUDded by 
pc.,pk, rushed a r.,~ whale orcfuing him ro gtl back. ·111c officer saw Ml. AodCl3CD )"di 
M'rncihil\9 11 R11~tcr and ca~ a mp rowmd hfm with raised hGndr. The offic"'° b\:licw:d rhiu 
~1t. A.We~c:i WU going to amull Sl\1. &riky. 1'ha orlieer ran up, grabbdd )lfr. Andersen. al1() 
~~no pull him 11wny Crom thc~wd. Mr. Andc:ne12 began Co ''vfoJ~ntl)' chnuh amund.1

' 01Mr 
t'l~c~ &r.i"'Cd .1ud GSsisted. Btc4UN Mt. Andersen coniinucd to 11.r11BB1e and rhresh, one oftbc 
~ft~ ~<Q:d his Tcscr. 

fn hi~ ttPM. Sst. Bagley indtcaeet 11111 whc11 he entered die lower level of rbc rink, he 
W.llked inlO a CTV\\-d .:.f 40-SO pcopfo. He 'A"'""'° mea. who ho filler de:.:mdncd were Mt. 
(i..t.:lin ~rid Mr. And.:rscl\, BtDndina t~ io tbec. ~r. Andersen hod both wms ndsoJ llbovo hJs 
~ad. *t~anr Uagl~y belicv-.:d lhU thctc was .. animosily'" bclW\:t:n the iwo. He told Mr. 
Andmen :o back off. bur Mr. Andersen did not move. Rnsloy walked bc:t'We\:n Ute t'Ao and told 
M: 1\r.det'S(O 10 .. b:d; off' \vlnk pushing Jrim. ACCOJ'dina lO SQI. Bagley. Mr. Andenen 
A;"~ ~I')· M4 wot~cd row.inf Bagley In an agrcssivc mmmer. At th;s point. a JeCOnd 
~~grab~ cuno Mt. AndttSen N1d phpsi~U~ l'CMO\ICd hirn from the area. Mr •• ~nderscn 
\llo~ '"N.isting .. Md t."ted ro p11ll away. He was ultim.Eltcly wed. According co mo rcpons, tv.'D er 
lhc otnc:rs were injured by Mr. t\nd~'tt durina Ibo £Uugglc. oco sustaining a 1.-u1 in bis mouth. 

T:le C.riml:saf Just~ BwtaU bsV'Cfti3a1CS aJlcgeliomi ut crimJnaJ nlisQ>Qduct a,pinst 
~Jt~. ar.d io so~ ciccumSl3ft«.!. fOc:al pubfic offk:iols. We will conducr an Investigation whea 
~ is reason to st:.SpdC[ tha& a crime hasocc~. Given I.he °';dc:nce summari'U'd Above,, I 
QUl:tCJI \'l)t:dUdl? Zhai there i! ~ucb reason here. f:\'tn if. as your wimess statements SU88esl. Sgt. 
l~i~ was mis~~lccr. abour tlie n:iturc ot' Mr. Andersen and Mr. Orilfm 's i41a2Ction. rhen: ls 
m.~eN:nr evide1:a ro indi~~ lhar Sgc. Saalcy•s bdicf was un.ro.ucmd>I.:. Sle RSA 627:5. 

Al~:M)' l>:Ddla. ff ycu M.vc nny questions. ptccs: do12•c baitate co call. As I mentlcMd 
\\'hen we 'lof"'k(. I h.wc rcfem:d your coinpJuin1 and mat..nals 10 lhe Salem Police~ for 
6dminiS!Jat."~ ~\·itw. 

}'jn~ly, •. 71 -f, 
,,-, \ '" I• "·{fl/ • b .. 

Lb& L. Wolford --
Senior Assistant Attomc:y O~ntl 
Chit:f. Criminal Juslice Bureau 

Cc: Gordo?) J. M~1>onald. AUomcy OenisrGI 
Ju:: E. Y1>v:ig. AsSoc.i"tc Atcom~y General 
P.oU:~i.1 Cotnwy, R0<:kinghllm C.ttuncy Artcrney 
P-aw T. Oono\-an. CJ:ief. Salem Police Dcparancnt 
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~ORM~l J. ~4Al:IJl) ..... \l.O 
4:1• ... ,A\ Ut ,41 •l\t. 

AN.~ J.I Mfl."ff 
t11C1.,,.., ~"""' ., t ~ IQAI. 

Private and Con-fidential 

Chief Paul T. Donov.an 
Salem Police ~panmenl 
9 Vetctans Memorial P111kway 
Salem. NH 03079 

Dear Chfcf Donovau,. 

Ma.rch9, 2018 

On Fcbnwy 27, 20 JS, we Meeived a compluinr from Attorney Chris Dibella 
~8 an incident involving Salem officers. whiclt oC4:Urred ac the Salem New 
Hainpsbiro Jee Cenu:ron Dccemberl. 2017. Attorney Dibclta•s client. Robert Andersen. 
was cJultBed lo co.nnedfon wirh ik incidtnL Dibella alleged, amongst other 1hinss. thal 
.a Salem officer shoved Andersen and toJd Andersen's wifo lO .. shut the p•• up." 

J am referring this matter to )IOU tor what action you deem appropriaie. Enclosed 
on disc atC the documents and Wko pR>vidcd by to rhis office Attorney Dibella. and &he 
Jq>Ort genctazed by the Ntw Hampshire Ocputmcnt of Justice invcstig.acar who took 
Attomcy Dibella •.s call. 

l( l c:an be of .:rddiilonal ~please let me .know. 

Sincertly. 

-~~~ 
LisaL. Wolfonl 
Senior AssislB:nr Auomcy General 
Chief, Cnminlll Justice Bureau 
(603}27)·3671 
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there ta, In f Act, no direction to con ta t C t f W 
CK t • u. c ap a n agner, In contrast with comments provided to Kroll. 

aJ> awn vvagnet completed hfs f f tm 11 . 
h t . n ° 8 nqulry. wrote his report and closed the matter in Jess than 24 

ours. n direct C()ntrast with the d rt ' · 
epa ment a pohcy, Captain Wagner did not attempt to call the 

comptalnant, elalmfng that he wa l .. 
s no chasfng down complainants• and that such contact was 

precluded by the complalnant's being represented by counsel. 

It 18 Kroll
1

a opinion that making good faith efforts to speak to a complainant is certainly not chasing 

them down and would represent standard practice In IA fnvestigattons or even informal inquiries. It is 

also l<roll's opinion that thfs lnfonnal Inquiry was not conducted fairly or thoroughly and certainly not in 

accordance with law enforcement best practices. It also was not conducted in accordance with the 

Salem PD Polley GO 65-7, Which states: 

n. POI:ICY: All compfaints will be accepted and documented. Any investigation biL~cd on a 
Q>mplamt will .be condu~ttd in on open and fslr nwmer. with die truth as the primary objective. 
:nic S~lcm .,ohcc Uepartmmt shall accept alf complaints against their employees and will fuJJy 
1nvc:.t1pte alJ such eomplairtts. 

AU violAtionJ of llcpa1tmcat ltufes and R~lations. Code of Conduct. Pi>lfeies and 
~cdurcs. and all other dircctivca which ot.eut shall be dealt "ith in a fair and impartial manner, 
and In accordance with the Colfccti11c ~ins Agrecmems in place wirh the Tovm of Salem. 
In aJI cases where disciplinary action is lakcn. the empfo>= shall ~~ive a copy ofthedocwnentcd 
disci111ine issu<d. (26. I Al 

Kroll further notes that in stark contrast with this department •s policy was the fact that at some point 

after closing the Informal inquiry, the Salem PD sought criminal complaints against two other individuals 

Identified in video footage of the ice center incident. The evidence supporting those arrests allegedly 

came from the WBZ news footage. However. Deputy Chief Morin and Captain Wagner also told Kroll 

that they had received complaints from several witnesses from the other side of the disturbance who 

had come forward to dispute the complainant's version of events. The department accepted these 

witness statements and conducted interviews of them without attempting to corroborate the accounts 

by speaking to the complainant or any of the witnesses who signed affidavits in support of the 

complainant's allegations. If witnesses came forward to provide information to the Salem PD, the 

department should have made every effort to gather and evaluate that information. The officers• actions 

show an acceptance of information that supports their officers and also shows a complete disregard 

for any information to the contrary. 

While Kroll does not claim to know what occurred at the ice rink and was not tasked with conducting 

an independent Investigation of the events. it is our opinion that the Salem PD cannot conduct a fair or 

comprehensive IA review without speaking to witnesses from both sides. Furthermore, an IA 
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investigation is an administrative review and must . 
This is certainly not the first time the be conducted tn parallel with a criminal investigation. 

same time cond t' . . Salem PD has conducted a crJminal investigation while at the 
uc mg an adm1n1strative investi ti s . 

thi ga on. everaf of the IA instances noted above confirm 
s statement. However: it is i t' 

. • • • mpera tve that these Investigations remain separate to avoid any 
mdacatron of potential retaliatory charges. 

Captain Wagner noted the following in his interview: 

MR.. LINSKEY: But you can look at the video and if - if all of a sudden the guy is 

handcuHed and people kicked him fNe times in the head -

CAPTAIN WAGNER: A hundred percent. 

MR. LINSKEY: But we don't have that, that's not --

CAPTAIN WAGNER: We - we don't have it and I'm a hundred percent agreeing with 

you, handcuffs go on, it's over. 

MR. LINSKEY: Okay. 

CAPTAIN WAGNER: But It - it didn't occur. So, In - In speaking to her about that, she 

- we got into ts/king about the - about the - the fact that we arrested two additional 

people from it and, you know, her 

MR. L/NSKEY: Two additional people? 

CAPTAIN WAGNER: Yeah, yup. Her initial response to that was, well that looks 

retaliatory, I'm llke, well, it may look that way but without getting into It, additional 

evidence was uncovered and the - we had proof of It as a result of you airing that 

video. I didn't have that video, it was actually discovered when I - I gal the CD. 

MR. LINSKEY: The third one? 

CAPTAIN WAGNER: Yeah. When - when I was reviewing it for the internal review I 

came across some of this stuff and showed it to the - the guys involved and they're 

like, oh shit yeah, there ii is, and then they found out some additional video of the guy 

on ths ice or whatever, so that's what it is, it's the guy that went out on the Ice and -

did you say the - the - the guy that slapped the officer? 

MR. LINSKEY: I heard there was one other and that - so I received a call from her 

again saying, did you know they're bringing complaint against the guy who slapped the 

officers hand? I said, nope. She said, yup, they'rs going to get a warrant for him, they 

told him you're going to tum himself in. I said oh, okay, thanks, Cheryl. And I also spoke 

to ChefY/ and the altomey and said, because the attorney called me. look. we are not 

doing a review of the internal affairs cases, just so we 're clear, I'm not-
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Drummond Woodsum 

CAPTAIN WAGNER: You said this? 

MR. LINSKEY: Yeah. 

CAPTAIN WAGNER: To who? 

MR. LINSKEY: Cheryl Fiandaca and Dabe/la. 

CAPTAIN WAGNER: But you are. 

MR. LINSKEY: No, we 're not. I'm dol'ng a review of the process. Who - I'm not going 

to interview people about -

CAPTAIN WAGNER: Well, okay-

MR. LINSKEY: I'm not going to interview the people about you know, is - is - is, you 

know, what did you say, did -- what did you see, --

CAPTAIN WAGNER: No, -

MR. LINSKE.Y: - I'm not pulling my own video, I'm not doing my own independent 

review of what happened at the skating rink or any of these events. 

CAPTAIN WAGNER: No ..... no - no, you're not doing your own investigation but you're 

-you're questioning the - the steps and tactics-and - and - and verbiage and phrases 

and things that we said and the way WI) did things in the - in the individual 

Investigations. 

This investigation was not compliant with the Salem PD policy. This investigation did not meet 
acceptable best practices for internal reviews. Not only did this investigation not meet acceptable best 

practices, but these actions undermine the integrity of the Salem PD. Further. it is Krofl's opinion that 

there was a significant failure by·the department's leadership in their aecept;ng this investigation as a 

complete effort. 

Internal Investigation {formal) IA #18-01: Officer BB 

A review of tliis formal investigation from January 2018 shows that Captain Doran 'investigated a failure 

of Officer BB to keep a current certification for his K-9, as weJI as payroll inconsistencies related to 

training dates. The findings of failure to maintain . narcotics certification was sustained, as well as a 

finding of failure to keep required department records. The allegations of collecting pay for training 

days without being in attendance were unfounded. Despite the sustained findings of two policy 

violations, it is unknown what discipline, if any, was recommended or issued to Officer BB, as there is 

no documentation of such with this packet. 

This investigation was compliant wjth the Salem PD policy. This investigation did not meet acceptable 

best practices for internal reviews, as it lacked documentation. 

Private and Confidential 89 

GillesBissonnette
Highlight

GillesBissonnette
Highlight

GillesBissonnette
Highlight

GillesBissonnette
Highlight



EXHIBIT 

L



THE STATE OF NEW HAMPSHIRE 
 

HILLSBOROUGH, SS. SUPERIOR COURT 
NORTHERN DISTRICT 
 

Union Leader Corporation 
 

v. 
 

Denise M. van Zanten, in her capacity as Library Director of the Manchester Public Library 
 

No. 216-2019-CV-00009 
 

ORDER 

 
 The plaintiff, Union Leader Corporation, brought the instant petition for access to public records 

against the defendant, Denise M. van Zanten, in her capacity as the director of the Manchester Public Li-

brary. Specifically, the plaintiff seeks access to a security camera video recording of an arrest that oc-

curred on September 24, 2018, under RSA 91-A—the Right-to-Know law. The defendant objects. The 

court heard argument on January 23, 2019. Because the public’s interest in disclosure outweighs the gov-

ernment’s interest in nondisclosure and the privacy interest in nondisclosure of the involved individual, 

the plaintiff’s request for access is GRANTED. 

 The material facts are not in dispute. On September 24, 2018, the Manchester police effectuated 

an arrest of C.E. in a public area of the Manchester Public Library. A library security camera recorded a 

video of the event. The state subsequently initiated criminal proceedings against C.E. based on his con-

duct before and during the arrest. Specifically, C.E. is charged with simple assault, disorderly conduct, 

resisting arrest or detention, and criminal trespass. The criminal proceedings are currently stayed pending 

an adjudication of competency. The plaintiff requested access to the video recording. Citing the RSA 91-

A:5, IV privacy exemption, the defendant denied the plaintiff’s request. The instant action followed. 

 The purpose of the Right-to-Know Law is to “ensure both the greatest possible public access to 

the actions, discussions and records of all public bodies, and their accountability to the people.” RSA 91–

A:1 (2001). “This legislation helps further our State Constitutional requirement that the public’s right of 

access to governmental proceedings and records shall not be unreasonably restricted.” Goode v. New 
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Hampshire Office of Legislative Budget Assistant, 148 N.H. 551, 553 (2002) (citing N.H. CONST. PT. I, 

ART. 8). “The Right–to–Know Law does not, however, guarantee the public an unfettered right of access 

to all governmental workings, as evidenced by certain legislatively created exceptions and exemptions.” 

Id. (quotations and citations omitted). 

 One legislatively created exception is set forth in RSA 91-A:4, I, which states that every citizen 

“has the right to inspect all governmental records in the possession, custody, or control of such public 

bodies or agencies … except as otherwise prohibited by statute or RSA 91-A:5.” RSA 91-A:5, IV express-

ly exempts: 

Records pertaining to internal personnel practices; confidential, commercial, or financial 
information; test questions, scoring keys, and other examination data used to administer a 
licensing examination, examination for employment, or academic examinations; and per-
sonnel, medical, welfare, library user, videotape sale or rental, and other files whose dis-
closure would constitute invasion of privacy. 

In this case, the defendant claims that disclosure of the video would constitute an invasion of privacy.1 

 The determination of whether the release of public records would constitute an invasion of priva-

cy requires the court to engage in a three-step analysis. 

First, [the court] evaluate[s] whether there is a privacy interest at stake that would be in-
vaded by the disclosure. If no privacy interest is at stake, the Right–to–Know Law man-
dates disclosure. … Next, [the court] assess[es] the public’s interest in disclosure. Disclo-
sure of the requested information should inform the public about the conduct and activi-
ties of their government. Finally, [the court] balance[s] the public interest in disclosure 
against the government interest in nondisclosure and the individual’s privacy interest in 
nondisclosure. 

Lamy v. N.H. Public Utilities Comm’n., 152 N.H. 106, 109 (2005). 

In this case, the defendant is not claiming a governmental interest in nondisclosure; rather, the de-

fendant is asserting the privacy interest of C.E. as an individual who has been arrested and faces the stig-

ma of a criminal prosecution. The court agrees that this is a legitimate privacy interest. Additionally, the 

defendant asserts C.E.’s privacy interest based on the pending competency determination. The court disa-

grees. The plaintiff is not seeking information pertinent to C.E.’s present ability to consult with and assist 

his lawyer with a reasonable degree of rational understanding and his factual as well as rational under-

                                                        
1 The defendant did not claim the “library user” exemption and the court will not engage in a sua sponte analysis of 
its applicability. 
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standing of the proceedings against him—the standard under which competency is adjudicated. State v. 

Moncada, 161 N.H. 791, 794 (2011). It is only seeking the video record of C.E.’s arrest. 

With respect to the public’s interest in disclosure, the plaintiff asserts that the video will shed light 

on the performance of on-duty Manchester police officers regarding their interactions with C.E. The court 

agrees that this is an appropriate public interest in disclosure. 

It remains to balance the public’s interest in disclosure against C.E.’s privacy interest in nondis-

closure. In so doing, the court is mindful of its obligation to “resolve questions regarding the Right-to-

Know law with a view of providing the utmost information in order to best effectuate the statutory and 

constitutional objective of facilitating access to all public documents.” WMUR Channel Nine v. N.H. 

Dep’t of Fish & Game, 154 N.H. 46, 48 (2006). Thus, the court must “construe provisions favoring dis-

closure broadly, while construing exemptions narrowly.” Montenegro v. City of Dover, 162 N.H. 641, 650 

(2011), citing Murray v. N.H. Div. of State Police, 154 N.H. 579, 581 (2006). Under this standard, the bal-

ance favors the plaintiff. The public has a broad interest in the manner in which public employees are car-

rying out their functions—here, specifically how ongoing Manchester police officers engaged with a 

member of the public before and during effectuating an arrest. C.E.’s privacy interest is less compelling. 

While there is a stigma in facing criminal charges, the charges and the underlying factual allegations are 

already a part of the public record. The arrest itself was effectuated in a public area of the Manchester Li-

brary. 

The plaintiff also seeks an award of attorney’s fees. RSA 91-A:8 provides  

If any public body or public agency or officer, employee, or other official thereof, vio-
lates any provisions of this chapter, such public body or public agency shall be liable for 
reasonable attorney’s fees and costs incurred in a lawsuit under this chapter, provided that 
the court finds that such lawsuit was necessary in order to enforce compliance with the 
provisions of this chapter or to address a purposeful violation of this chapter. Fees shall 
not be awarded unless the court finds that the public body, public agency, or person knew 
or should have known that the conduct engaged in was in violation of this chapter or if 
the parties, by agreement, provide that no such fees shall be paid. 

Here, the plaintiff did require the court’s intervention to obtain relief. The complicating factor is C.E.’s 

pending competency adjudication. Although the court did not accept the defendant’s assertion of C.E.’s 

privacy interest in the confidentiality of his competency adjudication because the video of the arrest does 
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not involve it, there can be no question of a privacy interest in competency matters. RSA 135:17-c. Addi-

tionally, the pending competency adjudication prevents C.E.’s criminal attorneys from taking a position in 

the underlying criminal matter as to whether particular information, including the video of the arrest, 

should be sealed. Consequently, the court cannot find that the defendant “knew or should have known that 

the conduct engaged in was in violation of [the Right-to-Know Law].” 

Based on the foregoing, the court finds and rules that the public’s interest in disclosure outweighs 

C.E.’s privacy interest. Accordingly, the plaintiff’s request for access to the security camera video record-

ing of C.E.’s September 24, 2018 arrest is GRANTED. The court also finds and rules that the defendant 

did not know and should not have known that denial of access would violate RSA 91-A. Accordingly, the 

defendant’s request for an award of attorney’s fees is DENIED. 

 So ORDERED. 

Date: January 24, 2019  
 LARRY M. SMUKLER 
 PRESIDING JUSTICE 
 

on
Document Sent to Parties
Clerk's Notice of Decision

01/25/2019
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CACR 16 - VERSION ADOPTED BY BOTH BODIES
22Feb2018... 0118h
10May2018... 1936-EBA

2018 SESSION
18-2643
06/10

CONSTITUTIONAL AMENDMENT

CONCURRENT RESOLUTION 16

RELATING TO: privacy.

PROVIDING THAT: an individual's right to live free of governmental intrusion is natural,
essential, and inherent.

SPONSORS: Rep. Kurk, Hills. 2; Rep. Cushing, Rock. 21

COMMITTEE: Judiciary

─────────────────────────────────────────────────────────────────

AMENDED ANALYSIS

This constitutional amendment concurrent resolution provides that there is a natural, essential,
and inherent right to live free of governmental intrusion.

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -

Explanation: Matter added to current law appears in bold italics.

Matter removed from current law appears [in brackets and struckthrough.]

Matter which is either (a) all new or (b) repealed and reenacted appears in regular type
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06/10
STATE OF NEW HAMPSHIRE

In the Year of Our Lord Two Thousand Eighteen

CONCURRENT RESOLUTION PROPOSING CONSITUTIONAL AMENDMENT

RELATING TO: privacy.

PROVIDING THAT: an individual's right to live free of governmental intrusion is natural,
essential, and inherent.

Be it Resolved by the House of Representatives, the Senate concurring, that the
Constitution of New Hampshire be amended as follows:

I. That the first part of the constitution be amended by inserting after article 2-a the

following new article:

[Art.] 2-b. [Right to Privacy.] An individual's right to live free from governmental intrusion in

private or personal information is natural, essential, and inherent.

II. That the above amendment proposed to the constitution be submitted to the qualified

voters of the state at the state general election to be held in November, 2018.

III. That the selectmen of all towns, cities, wards and places in the state are directed to

insert in their warrants for the said 2018 election an article to the following effect: To decide

whether the amendments of the constitution proposed by the 2018 session of the general court shall

be approved.

IV. That the wording of the question put to the qualified voters shall be:

“Are you in favor of amending the first part of the constitution by inserting after article 2-a a new

article to read as follows:

[Art.] 2-b. [Right to Privacy.] An individual's right to live free from governmental intrusion in

private or personal information is natural, essential, and inherent."

V. That the secretary of state shall print the question to be submitted on a separate ballot

or on the same ballot with other constitutional questions. The ballot containing the question shall

include 2 squares next to the question allowing the voter to vote “Yes” or “No.” If no cross is made

in either of the squares, the ballot shall not be counted on the question. The outside of the ballot

shall be the same as the regular official ballot except that the words “Questions Relating to

Constitutional Amendments proposed by the 2018 General Court” shall be printed in bold type at

the top of the ballot.

VI. That if the proposed amendment is approved by 2/3 of those voting on the amendment,

it becomes effective when the governor proclaims its adoption.
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