The State I}f Nefr Hampshire

S+RAFFORD COUNTY SUPERIOR COURT
| Hannah Rivers, et al.
| V.
The State of New Hampshire

Docket No.» 219-2012-CV-00458

ORDER

The peﬁtiofne:rsi challenge, i.nvoking both the Federa! and the State Constitution, |
one paragraph of the recently amended voter registration form required by Senate Bill
3 13 (Chapter 285:2 of the 2012 Session Laws, amending RSA 634.7), effective August
26, 2012. Though under state law voters are not required to be “residents,” but only
“domiciled” here, the new voter registration form requires prospective voters to exccute 8
declarationA stating, among other things:

In declaring New Hampshire my domicile, I am subject (o the laws of the

State of New Hampshire which apply to all residents, including laws

requiring a driver to register a motor vehizie and apply for a New
Hampshire driver’s. hcense within 60 days of becoming  resident.

' The State challenges the Standing of The League of Women Voters and Jozn Ashwell. Tt doss not,
hewever, present such a challenge in regard to petitioners Hanmah Rivers, Megan Arsenault, Ariel Delawrn
and Taylor Pacheco. These four petitioners apnear o be: of voting age; citizens of the United States; living
now in New Hampshire; attending callege here; having the present intention to leave New Hampshire after
gradustion; maintaining out-of-stae driver's licenges; and having the intent to vote ip New Hampshire in
the upcoming 2012 general election at different locations, Ms. Rivers Hves in Dmham, Ms. Arsenault in
Manchester; Ms. Deleura in Keone, and Ms. Pacheco in Dover,

The Coutt observes that the petitioners have here procéeded, without objection, to sesk forms of clags-type
retief, In'this regard, the petitioner, The Lzague 5F Wommen Votérs, eun “organization | . . formed in”
November 1919 to encourage the active participatior: of ¢itizens in government . . . [and one which)
conducts vorer services and citizens education programs sbout elections, the voung process, and issues™
ciaims digtinct injury in the form of not being able to “educate students and others with accurate
information as to New Hampshire voting requirements for the upcoming siection,” V. Pet. 113, Ses also
Id at§ 14 m regard to the petitioner, Joan Ashwsll.




The petitionefs seek both preliminary and permanent injunctiverelief. For
preliminary relief, they seek to have the Court issue & “Proposed Order” which works, at
least for the upcoming election, 1© strike the paragrapli at issue, require the re-issuance of
a voter registration form without the above stated paragraph, require the Secretary of 7
State to notify New Hampshire Towns and Cities that the re-issued voter registration
form is- to be used forthwnh in rﬂgzstemg new voters, and require the Secreta*y of State
to add to his office’s website by Cctober |, 2012 certain mformatwn reg,ardmg dm er's
licenses and car registration as is contained in an attached Appendix.

The Court held a hearing on September 16, 2012 in regard 1o the petitioners’
request for preliminary injunctive relief, and has since also received certain
'supplementary submissions going particularly o background legslative history, ané the
Governor’s veto of SB 318, on June 20, 2012 whiéh wés later overridden on June 27,
2012.°

At the September 19 hearing, the parties indicated they desired some additional
time to seek to reach a settlement. This was accorded, Hut the parties infonﬁ.&d the Court »-
on Septemiber 21 thz.u they were unable to achieve a resolution.

The igsuance of an (njunction, either temporary or permane:lt, is an extraordinary

remedy. N.H. Dep’t of Envtl. Servs. v. Mottolo, 155 N.H. §7, 63 (2007). Toissuea

preliminary injunction, the moving party must establish: 1) likelihood of success on the

merits; 2) immediate danger of irreparable harm; and 3) that they have no adequate

% In his veto message, the Govenor stated, among cther things: “Any changes to our voting procedures
must ensure g person’s coastitutional right to vore is protected. This bill does nof meet that test.”
Govemor’'s Veto Message Regmmng SB 318, Gov. John H L,/nch (Ju'le 20, 20l2) available g

; 2 i8.

http:fieryw. g gvernornh.




remedy at law. 1d. The Court must be satisfied that an injunction is in the best interest of

the public. Unifirst Corp. v. City of Nashua, 130 N.H. 11, 13-14, The Court concludes

that the petitioners have demonstrated their entitlement to the preliminary reiief they

seek.

There ¢an be no question that the right 1o vote, or the right to exercise “the

franchise,” is & fandamental ong, under both our Federal and State Constitutions. E.g.,

Newburger v. Peferson, 344 Fo Supp. 559, 560 (D.N.H 1972) (three-judge couﬂ);— Aling
v. Sec. of State, 154 N.H. 67, 71 (2006) (“[T]he right 1o vote is fundamental™); N.H.
CONST. pt. 1, art.11. Ttis also clear that the Slate may not seriously or severely burden
or impinge the enjoyment of this r"undaniental right by a particular group or class of
pcrs;ons otherwise qualified to vote--c me(rwise similerly §itﬁated to other prospective
vbters--wﬁhout a showing that the Testriction or impingement is “justified by a
compeliing governmert 'mterest and must be necessary to the accomplishment of its
legitimate purpose.” Akins, 154 N.H. at 73 (cilation omitted).

The State argues that the challenged voter registration law does no harm in regard
to anyone’s right to vote, that it “does nbt affect an individual’s right or ability 16 register
or vote in the State of New Hampshire.” $t.°s Prelinn Hr'g Mem. at 7. The State asserts
that “[bly signing the registration form, é voter swearswthat he or she is “qualified to vote’
and that he or she ‘[has] not voted and will not vote at an.y other polling place this
elec‘ri.on’ ... {and the form does] not require any voter o register their ';'chicle in this
State and obtain & New Hampshire driver’s. 1icénse in order to vote.” Id. at 2. The State
contends that “{w]ﬁilé“thé Vbter Régiéﬁ'aiiéd Law dbf‘:sﬂ inform régiéifaﬁté that they are

subject to the residency laws, it specifically does not identify registrants es residents.” [d.




at 7. Further, “the . . . nexus between domicile (a voling requirement) and residency (an
automobile registration reguirement) makes notification of the reside:dcy laws appropriate:
at the time an individual is declaring a particular town in New Hampshire as their [sic]
domicile.” Id.

For their part, the petitioners highlight that, 2 worded, the djSput\:d paragraph
causes them, and those like them, to experience considerable confusion, and a chilling
effect upon their voting right here, ‘iﬁasmu;:h as itseems to make this right conditioned
upon their willingness to wrongfully allow for the need to taks on certain significant
financial burdens and practical costs associata& with being a “resident.” They point out
that while the Legislaturs was also presented this year with a ntmber of bills or efforts
which sought o conflate domicile and residency at least for some purposes, these efforts
failed. V. Pet. §§36-60. They h}voke the Newburger case, where the United States
District Court for the District of New Harﬁpshirerconclu.cied ﬁat the State may not
constitutionally keep from voting, students who have established 2 good presence in New
Hampshire and their partzcum comnum.y and are of voting age, but have the intention
of leavmg those comimunities at a fixed time in the future, that is, upor graduation. 344
F. Supp. at 560, 563. Petitioners aver that the “constirutional ﬁght 10 vote is currently
being chilied due o a ccnﬁict betwaen the wordiné in the amended voter registration
form and the explicit terms of specific statutes that define dorricile and residency in
varying ways for differing purposes.” V. Pet. §8.

They offer as well the ;afﬁdavit of Joan Flood Ashwell, a volunteer Election Law -
Spcéia]ist with the New Haripshire League of Woren ‘;’oters,.wﬁo states, among other

things, that “[w]e are beginning our votér outreach for this vear’s electious and we feel




uncertain with the advice we are giving stedents .. .. Tam still not clear as to whether a
student should be advised 1o register thelr [sic] car or obtain a NH driver’s license if they
[sic) choose to cast their [sic] ballot in New Hampshire in light of the conflicting NH
statutes regarding res:tdexxcy.” Aff of Joan Flood Ashwell, dated Sept. 7, 2012 999, 11,
It is also sdvanced “upon information and belief” that “eligible voters are declining to
exercise their fundamenral right to voie and are declining to follow through with the
registration process.” V. Pet, 9 85--86.

The Courl is not eble io read the disputed paragraph as the State suggests. The
paragraph does not say that prospective voiers may be subject to residency laws by
deciaring a New Hampshire domicile, but sajfs, with important inaccuracy, that in doing
so they all are. The paragraph states that, in taking the step to declare domicile here, 2
voter becomes “subject to,” or comes to need ¢ deal with the requirements of, residency
laws.

While the actual “swearing” or *acknowledgement” & voter needs to make in
regard to the formn does not expressly encompass, in regard to the paragraph, anything
more thén that a voter “acknowledges . . . [to have] read-and [to} understand the ab;ave
quali‘ﬁcations for voting,” the paragraph nonetheless advances, as an iiﬁportant feature,
an inaccurate,” and confusing expression of the Jaw to be considcn;d by, among others,
those prospective voters in the position of the four smdent petitioners, that is, non-
resident persons who otherwise qualify to vote and wo‘_ﬁd now like to register and/or
proceed to exercise their voling rights without feeling they are subjecting themselves, in

50 dbiﬁg, to residency law obligations.

T iris not argued that $B 318, as ¥ amends RSA 6347, as all supplahis oralers the State's law, RSA 654, |
and I-a, that sctally deals with voting demicile.




It has been sufficiently estahlished that the paragraph has the effect, with the
evident uncertainties it t:réates respecting “resident” status, of substazztialiy or seversly
burdening the four non-resident student petitioners, and those similarly situated, in
fellowing through on the exercise of their nght to vote in New Hampshire, Tﬁe paragraph
works also to improperfy Inhibit education activities associated with voting and the
election,

The State offers no compelling justification for this peragraph, which, again,
presents an inaccurate expression of the law and has & clear harmful effect on the exercise
cf voting rights and educatj‘on in connecticn therwith,

There is no cggesﬁatl that, 2s the State avers, if “has a strong and appropriate
interest in ensuring that:aﬁ [resident-based or other] fees and taxes are paid,” that it has.a’
“strong and legitimate interest in ensuring that those who declare a town within New
Hampshire as their domucile, and are residents, pay in full 2] appropiiate fees and taxes,”
and that those who are domiciled here, but are ﬁot résidents, otherwise honor fees and
charges they need to bear. §t."s Prelim. Hr'g Meﬁ. at 8. Those interests, however, are
not at all served by the paragreph at issue which certainly could have‘been worded to
express the State’s legitimate interest in getting full taxes and fees fairly paid while not
.impérmissib] y unpinging upon voling right_fs. The State could also have expressed to
voters the nexus between domicile and residency in a clearer way without the problems
as to voting rights the present paragraph presents.

The Court observes that the State did not offer the prevention of voter faud or
keeping “students [from] overwhelming ééollegc community” as compelling -

justifications for the disputed paragraph. Newburger, 344 F. Supp. at 562.




ThougS the disputed paregraph, with its problcﬁ.s, may well have been an effort
to promote the fair objective of assuring that those who vote in New Hampshire de s0
with sufficient connection z;nd"prescnce.iﬁ.the state—10 be 2 100] to not permit forms of
“drive-by” voting--it remains the case that the State’s present voting domici le law stands
a5 the established and exclusive expression of the raquisite ties and presence that one
needs to have in order to qualify here to vote. Those who by our laws and our
constitutions have the fundamental right {0 vole in New Hampshire must not have that
right inappropriately burdened or infringed.* It has been sufficiently shown, for purposes
- of the relief here being sought, that the disputed paragraph does not pass constitutiona]

muster, and hinders education efforts related to the election pertaining to qualifications
for registering to vote.

Besides establishing substantial likelthood of success on the merits, the petitioners-
have alsc met their burden in regard to the other prongs for obtaining the relief they seek.
Without effective relief, fair xercise of the right o vote in the upcoming general election
for four of the petitioners {and thosé like them), and to fairly undertake education
activities related 1o the ypcoming election, are in immediate danger of itreparable harm,
and the petitioners lack an adequate remedy at law. The Court is also satisfied that
injunctive relief at this time to restore the voter registration form to very much what it

“had been for & number of years prior to August 26, 2012, to have it be much like the form
which, it eppears, has been in use to register voters already in this election cycle, is

consistent with the public interest, : |

¥ Berween 2003 and 2607, the disputed paragraph aiso appeared in New Hampshire's voter registation
form. See RSA 634:7 (2003) arpended by RSA 654:7 (2007) (curzent version Act of June 27, 2012, ch.
285;5 N.H. Laws 6547}, It was removed through legislation in 2007, and SB 318 provides, among other
things, for its restoration. The paragraph appears not to have besn challenged in court when it was earher

in effect.




¥

Accordingly, the Court signs with this Order, and puts in effect, the petitioners
“Proposed Order,” with its specifiad relief. No injunction bond is required.

So Ordered.

John M. Lewis

Date
Presiding Justice




THE STATE OF NEW HAMPSHIRE
STRAFFORD COUNTY SUPERIOR COURT

_ Hannzh Rivers, et al,
V.
The State of New Hampshire
Docket No. 219-2012-CV-458

PROPOSED ORDER *

The Court, having reviewed the record in this matter, finds that the

Petitioners have demonstrated that if the requested injunctive relief is not issued,

they will suffer irreparable harm, that they have no alternate adequate remedy at

law and that there is a substantial likelthood they will succeed on the merits of their

case. The Court, therefore directs the Secretary of State to:

a.

Strike from the new voter registration form the paragraph that states:

In declaring New Hampshire as my domicile, I am subject to laws of
the state of New Hampshire which apply to all residents, including
laws requiring a driver to register a motor vehicle and apply for a New
Hampshire’s driver’s license within 60 days of becoming z Tesident.

Rexissue the voter registration form without the above stated
paragraph.

Notify every New Hampshire Town and City that the re-issued voter
registration form must be used forthwith in registering new voters,

Add to its website by October 1, 2012, information regarding driver
hoenses and car registration as provided in the attached Appendix.

Date

sooR%g/ijy_ | . /M///

cmdmg Justice

JOHN M. LEWIS
PRESIDING JUSTICE




DRIVER'S LICENSE AND CAR REGISTRATION

Out of state students attending school in New Hampshire do not, as a

consequence of choosing to vote in New Hampshire, have to obtain a New

'+~ Hampshire driver’s license or register their car in New Hampshjre
The issue of whether a student must obtam a New Hampshu:e hcense and

registration depends on whether the student becomes a resident of New Hampshire
as defined by our laws,

New Hampshire law defines “resident” in the following way:

A resident or iphabitant or both of this state and of any city, town or other
political subdivision of this state shall be a person who is domiciled or has a
place of abode or both in this state and in any city, town or other political
subdivision ‘of this state, and who has, through all of his actions,
demonstrated a current intent to designate that place of abode as his
principal place of physmai presence for the indefinite future to the exclusion

of afl others.

- As 8 result, if an out of state studemt has the intention to leave New
Hampshire at the end of a school year or upon graduation from school, that student
does not have an intent to stay in New Hampshire for the indefinite future an'd
there is no requirement to obtain a New Hampshire license or register a car in New
Hémpshirc-. If, on the other hand, & student has a definite plan to stay in New
Hampshire upon completing their academic program, then the student has become
a resident of New Hampshire under our laws and must obtain a New Hampsh;fe

license and register their car in New Hampshire.



	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10

