THE STATE OF NEW HAMPSHIRE

STRAFFORD, S8. . SUPERIOR COURT

No. 219-2012-cv-458
Annemarie Guare, et al.
v.

The State of New Hampshire,

William Gardner, Secretary of State

ORDER

™

The plaintiffs, Annemarie E. Guaré, Garret Healy, Cody
Blesedell, Joan ashwell, and the League of Women Voters regquest a
declaratory ruling that a section of the voter registration form
prescribed by RSA 654:7, V (Supp. 2013} violates the New Hampshire
and Federai Congtituticns. The plaiﬂtiffs'and the deféndaﬁt State
of New Hamﬁshire through its Secretary of State, William Gardner,
filed cross-motions for summary judgment. The court held a hearing

on the motiong on May 20, 2014.

Background

In 2012, the General Court passed Senate Bill 318, which in
part, changed the wording of the standard voter registration form
used throughout New Hampshire. As relevant to this case, the law

added the fcllowing sentence:

In declaring New Hampshire as my deomicile, I am subject
to the laws of the state of New Hampshire which apply to
all residentg, including laws vreguiring a driver to



register a motor vehicle and apply for a New Hampshire’'s
- driver’s license within 60 days of becoming a resident.

égé RSA 65%?7, v jsﬁpéi.ZOEB)(“the sﬁbjeét languége”j.

on September 11, 2012, the piainﬁiffs filea this aétioﬁ,
claiming the subject language conflafes domicile and residency, and
thereby misstates the law in violatioﬁ of a citizen's
constitutional right to vote. Following several hearings, the
superior court granted the plaintiffs'_request for & préliminary
injuﬂgtionl See Order, Sept. 24, 2b12 {é@y&g, j.) (document no.
.14). iThat order{ aﬁoﬁé other things,.reﬁoved ﬁhe'subject 1énguége
"from,tﬁe foter.regiStrétion fé;m ?ending.final resoluﬁion Qf ;his. 
caée; tThe C§ﬁr£_SUbSQQﬁentiy amended tﬁg order to remoﬁe a
réﬁui#émént tﬂat the State.post Ceﬁtain iﬁfo¥matiQn on its website;
See Order, Oct. 5, 2012 {Egyig;.J;{ (décuménﬁ ﬁo; 37}.' The order
 as émended did not change the court’s ru}ing.that the subject
languége be removed from Ehe form. | |

Sﬁandéfd of Review

:In ofder.to grant Suﬁﬁary jgdgment, the reqord_must “show thaﬁ
there is no genuine iséue as to any matériai fact and that:the
_moving barty is entitled to j#dgﬁent as a matter of 1aw.” §§§ RSA
;‘:491:8—a,.i11 (2010).. 3 fact is Qmaterial oo : if it_affects fhe.

outcome of the litigation under the applicable substantive law.”

Palmer v. Nan King Rest., 147 N.H. 681, 683 (2002). When both

parties seek summary judgment, the'court reviews the motions



Separately_and takes the facts and inferences in the light most

. . favorable to the non-moving party. City of Concord v. State, 164

N.H. 130, 133 {(2012).
Analysis

Part I, Article 11 of the New Hampshire Constitution states in
relevant part, “[alll elections are to be free,.and every
inhabitant Qf the state of 18 yearszof.age and quards shall'héve N
an egual right tq.vQﬁe in.aﬁy_elecﬁionf? NTH;_Cmﬁf,;ptf i,_a;t, 11.
Given that thié casé involves é constituﬁioﬂal chailenge ﬁo... |
lawfully.enacted leglslatlon .the céurt.must flrst d@Clde whlch.
test of constltutlonallty applzes to.the statute ‘Once the: _
.:Standéxd is:establlshed{ the court ap?llesuthaﬁ-fest_and.deﬁerminés
"whethéf'tﬁe_statute wiﬁﬂéténdé'ﬁhe:apprpriaée”iévéi §f judiciai .
'éciuﬁiny. | | R | |

I. __Level of Scrutiny

The plalntlffs argue that the court should apply strlct
: scrutlny to the subject 1anguage cf RSA 654 7 V, because it
imposes a severe restriction cn a;c1tizen’s right to vote. Pl.'s

 Memo. of Law in Supp. of Mot._Sﬁmm. J. at 11 (citing”Akiﬁs V.

-_Secrétary of Staﬁe 154 N H. &7, 72 (2006)). At .the hearlng on the
_motidns, the State argued the court should apply a ratlonal ba51s
test because everyone must complete the_samé form to register to

vote and therefore the law is non-discriminatory.



.In ggggg, the plaintiffs chailenged the manner in whiéh
céndidates running for foice were listed on the ballotﬂ'gg. at 68.
specifically, the statute stated that'candidates would be éfganized
by political party, with the party that received the highest numbef
of combined votes for all offices in the last election listed
first. Id. Within a given political party, the individual

candidates would be listed alphabetically. Id.
‘In deciding that the right to be elected into office under
Part I, Article 11 was a fundamental right, the Court reaffirmed

- “the right to vote_is_fundamental', - . .7 Id. at 71 (citing McGraw

v. Fxeter Region Coop. Sch. Dist., 145 N.H. 709, 713 (2001)). The
designation of a right as fundamental is important because

“*generally, when governmehtal_action impinges upon a fundamental

right, such matters are entitled to review under strict scrutiny.”

Eg.K(citing Claremont Sch. Dist. v. Governor, 142 N.H. 462, 472

(1997)) .

Howevér, simply beéause_a right “under ?att I, Artiéie 11 is
fundamental does not mean.that_any imﬁingement upon that right
triggeré strict scrutiny.” Id. _Citing'federal cage law, ﬁhe Court
fouﬁd_that “when thg eleﬁti¢n laﬁ at.iséue éubjects thé plaintiff’s
rights tp fsevere'_resﬁrictions, the regulatign must Withétand
sﬁrict scrutiny to be coﬁstitutioﬁélﬂ” Eé. at 72_{citing §Hg§£é§
- v. Takushi, 504 U.S. 428, 433~34 (;992). Converéel?, “[w]hen:tﬂe _
.élection law imposesg only ‘reasonable, nondisériminétory o

restrictions’ upon the plaintiff’s rights, then ‘the State’s



important regulatory interests arxe generally sufficlent to justify

the restrictions.’”. Id. (quoting Burdick, 504 U.S. at 434) .

After applying the framework above, the Court concluded:

The ordering of parties on a ballot based upon votes in
the prior election and the alphabetization of candidates
are not Treagonable, nondiscriminatory resgtrictions,?
because thege restrictions digecriminate against
candidates running in minority parties and against
candidates whoge gurnames do not begin with letters
located near the beginning of the alphabet.

Id. at 73. The Court's helding was based in part on the Secretary
of State's.testimony régarding the advaﬁtages the_primaéy éfﬁect
caﬁ give té candidates listed ear;ier in seéuenée'oﬁ ﬁﬁé_bailot.

. Id. at 72—73._ Acco;diﬁgly, the Court.found.that_the:pfactiée by~
~which the Sgcretary of state listed candidates on the -ballot must
_gufviﬁe strict_scrutiny. ';g. aﬁ 73. o |

.'In this case, the parties agree that a citizen neéd not be a

resident'of New Hampshire in order to vote in this state. RSA 21:6

states:

A resident or inhabitant or both of this state and of any
city, town or other political subdivision cf this state
shall be a person who ig domiciled or has a place of
abode or boeth in this state and in any city, town or
other political subdivision of this state, and who has,
through all of his actions, demonstrated a current intent
- to degignate that place of abode as his principal place
. of physical pregence for the indefinite future to the
exclusion of all others. o - '

RSA 21:6 (2012). Rather, both parties agree that being a

domiciliary of New Hampshire entitles a citizen to vote here.

Specifically, RSA &51:1 states:



. BEvery inhabitant of the state, having a = sgingle
‘egtablished domicile for voting purposes, being a citizen
of the United States, of the age provided for in Article
11 of Part First of the Constitution of New Hampshire,
shall have a right at any meéting or election, to vote in
the town, ward, or unincorporated place in which he or
she 1s domiciled. An inhabitant's domicile for voting
purposes ig that one place where a person, more than any
other place, has established a physical presence and
manifests an Ilntent to maintain a single continuous
presence for domestic, social, and c¢ivil purposes
.relevant to participating in democratic self-government.
A person has the right tc change domicile at any time,

- however a mere intention to change domicile in the future
does not, of itself, terminate an established domiciie

' before the person actually moves. :

CRSA 651:1, I (Supp. 2013).

Simply put, a citizen must be a domiciliary but not .

necessarily a resident of New Hampshire in order to vote here. The

bagic differénée_betwéén the two is thai a reéidéht_has manifested
an intent to_remain iﬁ ﬁéw ﬁé@péﬁire for thelindefinité futﬁxé, |
while a domiciliary does ﬁot_necessarily intend to réméin iﬁ New
Ham@shire indefinitely. When é pefson becomes a residenp of New
*Hampsﬁire, the petSon must, among oiher.things, obtain a New |
Hampéhire dfivér’s 1icéﬁsé aﬁd vehic1e.fegistiatioh?'ggg.RSA
261:45; RSA 263;35 (2004)7 Thesekieqﬁirements do th_éﬁply.to

.thbse solely domiciled in New Hampshire.

- The distinction between resident and domicile is most easily

“illustrated by three of the plaintiffs in this case who are
currently enrolled in the University of New Hampshire. See Pl.’s
:fMemd. of Law in Supp. of Mot. Summ. J. at 3-6; and Exhibits B, C,

and D. All have cut-of-gstate driver’s licenses, but spend more



time in New Haﬁpshir@ than any other state by virtue of their
séhool attendance. None plan to remain in New Hampshire after
graduation, but while here, they wish to vote in New Hampshire
elections. Therefore, these plaintiffs are domiciled in New
Hampshiré, but are not residents of New Hampshire. The parties
agree these plaintiffs are entitled to vote in New Hampshire

elections.

The parties alsc agree that the subject language does not
change the definition of domicile for purposes of voting cqntained
in RSA 651:1, I. In this way, the subject language in the voter
registration form statute is not substantive, but is rather
informational as it only informe the voter of gsubstantive laws
contained in other statutes. Compare RSA 654:7, V; RSA 21:6; and
RSA 651:1, I. Still, misgleading, confusing, or untrue statements
of the law on the registration form may have a significant impact
on whether a domiciliary decides to register to vote in the first
ingtance. If, by reading the information on the form a domiciliary
chooses not to register to vote, the form has directly caused a
citizen to forgo a fundamental right. The threat to the
fundamental right to vote here is at least as acute ag the danger
that alphabetical listing of candidates had on the right to be
elected in Akins. Therefore, the court finds the subject lanéuage

must survive strict scrutiny.



II. Strict Scrutiny

':Under_“the state strict scrutiny test, a statute’s
infringement upon a fundamental right will pass constitutional
muster if it ilsg ‘necessary to achieve a compelling State interest,’

and is ‘neither unduly restrictive nor unreasonable.’” In re

Chrigtopher XK., 155 N.H. 219, 226 (2007) {(guoting Seabrook Police

Assoc. v. Town of Seabroock, 138 N.H. 177, 179 {1993)); see also
Akins, 154 N.H. at 73. The New Hampshire Supreme Court has *noted

that the latter prong of our state test is similar to the federal

néfrowiy ﬁailored fequireﬁent.#.lﬁ.re Christopher XK., 1585 N.H. at
.225 {quotaﬁién:aﬁd.quptétion marks_oﬁittéd). . | .
 The Sﬁéte advaﬁces se&er#l_iqterests thét jﬁstify the subject.
_lang 'nclﬁdiﬁgz 1) an inﬁefest'in en 1r1ng payment of all
appllcable fees and téxes; 2) an 1nterest in helplng ‘New ﬁampshlre
comply with the Help America Vote Act of 2002 (“HAVA”);Iand 3) an
1nterest in avqldlng confu51on amonyg voters with an out—offstate
_ dri?e:’s_iicense. |
 fﬁe.parties disagree on_whéther_the subject language in the
vé;er registration form confiaﬁes_t@g defiﬁi;ipns_Qf_resi@ency and
démiéile._To_Ehe éxtent this case.tgfns.on sta?uﬁgry L
.interpretation{ it is.a métter Qf iaw for the_coﬁrts to determine.

See, e.g. State v. Mercier, 165 N.H._SB, 85 (2012). The

plalntszs pomnt to the laﬂguage Statlng that when reglstrants

_ declare New Hampshlre thelr domlclle they are “subject to the laws



f of #he state éﬁ New Haméshire which.apply to a11 resid@nts.?i'They
_érgge that is an untrue and_coﬁquing stateﬁent.of the law, becéuse
.é domiciliary is not.fequired_ﬁb obtain a ﬁew éampshire_drifer’s
license and.véhicle registration.. The State maintains thét in
ofder for the court to find the subject language unconstituticnal,
it must ignore the last four words “of becoming a resident.” The
State asserts the subject language is a plalnly worded and true
statement of the law requlrlng a dom1c11e to obtain & New Hémpshlre
._dr;verﬁs llgense and reglster his or hg: vehicie in th;s state
Qithin 60 daYS Qf becpming a‘resident!
:.A:critiéal:compéneﬂt missing.frdm the subjecﬁ languége isiany

.;éxplanatién thaf aomicile and.résidéncy afe not ﬁhé Same; The
'; 1angﬁage.1s suééeptlbie of 5e1ng read qulte.reasonably to meaﬁ thét

by reglsterlng to voté, the.person must obtaln a New Hampshxre
.dfi&e?fs:license and vehicle reglstration._ That_reasonable 7
_implication.of thé éubject languéée ié a misstatement.of the law.
Most.yoﬁgrs are:ngt iégal technicians.aﬁd shouid ﬁoﬁ ﬁeed Eo:bg_in
rorder tQ.un&éistand_thé regisﬁratioﬁ_form. The_coprt_findé thét_

the statute is a confusing and unreascnable description of the law.

'Based.on.the cburtﬁs.intérpretation, the éﬁﬁjegt 1aﬁguage_is
.:gnduly.festricﬁive'and/or un£§%sé3ab1é'as_éépliéd.to ﬁhé Sﬁaté’s |
f.tﬁreé purported interests. First the Subjec£ language is ﬁot_
._necesséry.to ensure the payment of requ1red fees and taxes :In.

: fact, if the subject 1anguage has the effect of maklng VOtlﬂg



 .domiciliaries believe they mﬁsﬁ register their motor vehicles, the
égbject_lqnguage may actually cause the collecﬁion_of more fegs
than the State would otherwise be entitled_to recéiveﬂ Nextﬁ.the
Subﬁect language as set out is noﬁ required by\HAVA, aﬁd thé'State
cannot c¢laim that itg inclusiocn is necessary to advance the State’s
compliance with HAVA. Lastly, based on the court’'s interpretation,
the subject language adds to rather than detracts from the
confusion regarding voters with out-cf-state ariver’s 1iqenses.
Thus, the continued use of the subjeét language is npt :eésonably
necessary to ad&ance any intexest the State has set forth. |
._iéoﬁclusion

For the reésons given,.tﬁe_coufﬁ fiﬁdé as'a_ﬁatter of law that
 the subjegt language of'RSA 654:7,.V violates Part i; Article 1i.of
the New Hampshire Constitution. Therefore, the.pléintiffsf motién
_foi summarf judgment (document no. 60) is granted. The State;s
.motgqn for sUMmary judgment (document no. 68) is_denied._ Tﬁe_couxt
makes permanent the preliminary injunctioﬁ issued bf the courf oﬁ

September 24, 2012, as modified by the court on October 5, 2012.

SO ORDERED.

S SR o S
July 24, 2014 ' o | .ﬁmw . feree
S : : ' S . Brian T. Tucker

Presiding Justice

10



